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DOCKET NO 


)**' i •' \ 


\fIN BEN JAN III —— —rf 


APPEARANCES FOR PETITIONER: 


-South -Hsrsxnajb -hoadf -rort -tecj-Rew ~&ersey 7 , NiME 
^eyrtri^- ygyit-ftngyg^- ^fcg-^i-- &K^2tix - ■ 


-¥ m4t- Kfi\f -¥ emit-- ICQ^-- 


PETITIONER, 


Sylvan Ave., Englewood Cliffs, N. J. 

VS 07632 


SSICNER OF INTERNAL REVENUE. 


Si rm-Artfrmr-B o-i-1 e y~ ( w jthdrawn Vl/71 ] 


-mr a raA^-Rlo^ -da —UT. 31-- 


Harold Greenberg, Madison Ave.(SliO) New York, 
N.Y. (S/-n/ 7 h)lfc >22 _ 


RESPONDENT 


Daic _ 

h Dav Year 


Filings and Proceedings 


17 ( 19 A 9 FETI TION FI L ED: FEE PAID 

17,-13 6.9! 



,. Florida 


Action 


Served 


GRANTED 

Dec 29. l?69Dec 2 r -. 19 


6, 1970 ANSW ER f ile d by respondent . 


25, 1971 , MOT ION by Stanley Arthu r Beile y for leave to w ithdra w 1 
as counsel of record. _ 


Dec 2 9. 196 
lec 2 C < J1J2 

FEB 1 0 £0 


18 , 1971 NOTICE OF TRIAL at Mia*!, Fla. on ... e 7, 1971 


19, 1 971 AM ENDED N OTICE OF TRIAL as to w ith d rawal of couns el 


GRANTED 

-Mar,—1»—1971. Mar , 191971 
i'lar. 13,1971 


Mar. 19,1991 


2ii, 1971 . MOTION-byJesp, for_a_ pre-trial, conference 


■ I 


Fla,, on _Juno.7,_.1971,. 


61 1971_ ORDER , that resp's motio n is grant ed fi nd a p re-t rial 


(See Order) 


Jjuna- 1 . 1921 _ 


conference, will be held at_a time fixed at th ~ call 


of .the calendar .on Juno. 7,. 1971,. at_Jiiaai* lla... 


7, 19 71 HEAR T> !G at M iam i, Fla, b efore Judg e Atkins. 


Petr's oral motion fer continuance-Granted-Cont'd.Gen. 


7, 1971 ORDER, that p et r's oral motion for co ntinuan ce is 


1 prpnted a"d thi e care is continue! renerallv. 


luiie_2Q,_122L 


23 , 1971 ;MOTION by Petr, to change place of trial fr om Miami, 
Fla. to New York x N.Y., and se t for trial as soon as 


28, 1971 


poss ible. (No Q b.1. R e sp.) 


T?.AMSCRT°r of Hearing June 7, 1971 received (Voi-2) 


GRANTED 


June 30, 1971 


i!m9_JQ, -1??I 
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General Docket Entries, Docket Nc. 6237-69 
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PETITIONER 'PAGE 2 


Fil.np and Proceeding* 


r_i_. 27, 1971 NO TICE OF TRIaL at N.Y., NY on Jan. ?L, 197? __ 

Jar.. 2h, 1972 HEARING at Nc;; York, N.Y. before Judge Quealy. 


_ _ _ C ase con t inued on the Court's own Notion. See Order. 

_J:m. 2h, 1572 OR DER , tha t cas e is hereby Continued Generally _ 

Liar. Uj ,197 ? TRA NSCRIPT of Jan . 2h, 1972 rec' d._ 

Aug. 28,_1972 NOTICE OF TRIAL on Nov. 13, 1 972 at New York, N.Y. 

ept, .l5,JL^^I_.CiiA , lG£_Q£JLDDilES J S_Ijy_ZfitiUo.n£2L.rileiL_ 

j 

Nov. 1 3,20,1972 HEAR ING at Ne w York, N.Y. b efore Judge Raum. 


Oct. 27, 191 



Aug. 28, 19 


!Bt J _22 x _1 5 , y 


_! N ov. 1 3,:Re por t on status of case and Stipulation o: 


_j_Fact s: File d.___ 

Nov. 20: Oral notion for Continuance:Granted.See Order. 


Nov. 20, 1972 Xffl DER, th a t petitioner 1 s oral notion for continuance 


is granted and case continued general!- 


un 25 1973: NOTICE OF TRIAL on Oct 



HEARING at New York. N. Y. before . 

Judee Forrester. 


Petr, oral notion to consolidate; 

: See Order. 

_ R°? 

r>. notion to dismiss for lack 

of crosecution 



ed Oct. h. 1973: See Order dated Oct. 17. 1973 

• 


HE' 


OR QRR OP DI SMISSA 


_1R73- is granted; and JXmther_ 

DECISION EN TERE D. Jud*e Forrester._ 


ORDER, that retr. oral notion for consolidation is 


mam 


pr ant.eri in that 6217-69 and 50S 6- 73 are consolidated 
for trial, briefing and opinion^ and further 
J1S9. that said cases are set for trial on Oct. Li, 


1973 at New York, New York. 


TRANSCRIPT of 1, & U. 1973 rec'd. (l) vol. each. 
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KET NO. 6237-69 


( Continuation ) 
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m/TN BENJAMIN 


PETITIONER PAGE 3 


Filings and Proceedings 


MOTION by Petr, for leave to file Motion to Vacate 


Order of Dismissal and Decision. (Motion to Vacatfe orde 


of Dismissal and Decision Lodged) 


ision filed 




NOTICE of Hearing on February 29, 1974 at Washington 


D.C.. on Petr, motion to vacate order of dismissal. 


ORDER, that Detr's motion to vacate the decision 


is stricken from Feb.20,1974 at Wash.D.C 


further 


ORDER, that the motion is calendared for heari 


on May 13.1974 at New York.N.Y. 


HEARING at New York, N.Y. before Judge Forrester. 


Affidavit of Medwin Benjamin (with att. transcript) - 


filed. E/A for Petr, by Harold Greenberg - filed. 


Petrs. Motion entered 0 c t. 17, 1973, to Vacate Orders 


of Dismissal & Decisions - Denied. See order. 


ORDER, that petitioners' motion to vacate orders of 


dismissal 4 decisions entered Oct. 17, 1973, is denied. 


c 1 1, 1 97b TRANSCRIPT of Kay 13, 197b rec'd. 

APPELLATE PROCEEDINGS 


:OTICE OF APPEAL to U.S.C.A., 2nd Cir., filed by Petr 


NOTICE of Filing with co 





GPO IWl-O 490-9/i 
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UNITED STATES TAX COURT 

GENERAL DOCKET 

>CKETT NO. ^>23 7-69 
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DOCKET NO. 


5056-73 


APPEARANCES FOR PETtflcpNER: (5/13/7U 

EDWIN BENJAMIN ___ Harold Greenberg,/Madison Ave., New York,N.Y. 100 

0 Sylvan Ave., Englewood Cliffs, N. J. 07632 nam*--—■-——-- 

. ___ 


EDWIN BENJAMIN 


. PETITIONER. 


/MISSIONER OF INTERNAL REVENUE. 


RESPONDENT. 


Jjiit_ 

onth Day Year 


Filing! and Proceeding! 


l v 2. 1 97 ?! P ETITION FILED: FEE PAID July a. 1973 


g. 29, 1973 IR EQUEST by Resp. for Trial at New York,N.Y. 






fiS fi?l97l, 


TRANSCRIPT of Oct. 1, & bt 1973 rec'd. (l) vol. oach. 


MOTION by Pstr. for leave to file Motion to Vacate 


jOrder cf Dinnlssal and PeoJrionA — (Lotlon j to Vacat e_ 
Ordor of Dismissal and Decision lodged)_ 


SEE ORDER 


GRANTED 
Dec. 27, 


Kurm Nt». 14 
Mnv 1Q 7( 













General Docket. Entries, Docket No. 5056-73 


c kit no._ 


MFTtVTN P^nV-'TN 


(Cn/nuhn) 


Pile 

4 «,»h Dav Yf ■ f 

Fi!ir>g» ind Proceedings 

: -b m ] \ 

. J f J Vi U 

y ticj by Petr, to vacate order cf Dismissal &. Decisio; 
f ti; t leave to file motion to vacate order of 


dimissal arid decision is Granted as cf Dec. 27, 1973, 


CEDIS that notion to vacate the order of dismissal 


PETITIONER 


Action 


IPAGE 


and decision is calendared for hearing at New York, 


17.Y. on May 13, 197b. _ 


13 , 197L H FARING at Hew York, N.Y. before Judge Forrester. 


Affidavit of Ned-win Beniamin (with att. transcript- 


! filed. E/A for Petr, by Harold Greenberg - filed. _ 

i Petrs. Motion entered Oct. 17, 197b , to vacate order 


of Dismissal & Decisions - Denied. See order. 



JiJN 5 1374 






























Notice of Appeal 



Notice is hereby given that MEDWIN BENJAMIN, the 
Petitioner above named, hereby appeals to the United States Court 
of Appeals for the Second Circuit from the order of the U.S. Tax 
Court signed by the Honorable Bruce M. Forrester, entered in the 
above captioned proceeding on the 1 h day of May, 1974, which 
order denied the Petitioner's motion to vacate the orders of dis¬ 
missal and decisions entered on October 17, 1973, and from each 
and every part of said order. 


Dated: New York, New York 
July 18, 1974. 



Harold Greenberg, a Member 


of the Firm 

Attorneys f~>r Petitioner 
540 Madison Avenue 
New York, New York 10022 
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Ofder Appealed From 


UNITED STATES TAX COURT 


•WASHINGTON 


MED ./IN BEHJAUi'M, ot a\ 


Petitioner, 


COMMISSIONER CF •JNTCK.V.' PNY5NUE, 

Respondent. 


Docket No. 


6237-69 
50i?6-7 3 


ORDER 

Rioce cases wore called at Hew York, New York, on Nay 13, 1?7U, 
pursuant to the Court's orders dated January 21, 197 a, and .,arcn 19, 
107'a* oettinr. ihc&e cases for nearing on petitioners notion 
vacate ordor oi aicricsal rrd decision entered by the ^ourt on 
October 17. 1973. N otitic: .era appeared through counsel who entered 
his anpoaranco at New York, New Y 0 rk, on Nay 13, 1S7U. eounsel .or 
the reties wore hoard. Alter duo ar.d careful consideration oi 
the Court's record in those cases, it is 

0 ! N?e'), that petitioners' rotion to vacate orders of 
die: iesal and decisions ontorod October 17, 1973, at the 
above-nared dockot nuitbcro is hereby denied. 


(fitintu) '.truce Forrester 


Judge 


.iatodi New York, hew York, 
Nay 13, 197U, 
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• « «OVC«ftMI"T 0*MCC l«--A300*-» 


b'orni 60 
K*v. Apr. W70 




i lie above named Petitioner hereby petitions tor a 
i termination oi the delicii rtcies set forth by the Commissioner 
; Internal Hi venue in his tv. o notices ,t dope iencies, one dated 
^ pt' inber .2, I }t> 9 'I rr.i I -22 436) ami the second dated 

S i te 11 ibe r e, I9n > (Form 408°, Service Symbols Ap:\Iia:IvlM:RiT*vI) 
and a a basis for his petition alleges as follows: 

% 

1. Petitioner is an individual residing at 80 Central 
i ■i:!' VS e: New V ark, Now York, f he ieturns for the periods 
’n r. involved were filed with the District Director for the District 
1 i hi n:a, 

4. The notices of deficiencies were mailed to 
P- t!*i >nc :• •.» September 22, '969 and September 16, 1969. Copies 

• s notice.' are attached and marked Exhibit A. 

3. 1 he deficiencies as determined by the Commissioner 
' * ,l:l "' u ' t.xes for the calendar years 1965 through 1968 inclusive 

n ,m " anl of $237,007. 10 plus penalties of $45, 925. *.0 of which 
‘‘ '• m,lt ‘-'I V $282,9j2.30 in in dispute. 

4. 1 lie determination of tax set lorth in the aforesaid 
n i.ies t i efficiencies are based upon the following errors: 

a. As to the year ended December 31, 1965, 
t: • * -'1111111 asioncr erred in disallowing the deduction of $2, 000, 000. 00 


UL c j %, t - 
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Petition, Docket No. 6237-69 


, , 06 5 i n ,-oni< tax return as a loss of business 

l"'"" 1 , lu ; L l>n ] i s< a t ion of Petitioner's bus.ness property 

r r rc Administration. The Commissioner's determination 
'• ;'‘"; r f ‘‘ 0 non 00 lo.s ,ns not established and that the loss was 

'' 1 ‘ * . ' ,066 as .ts basis in disallowing the toss is in error. 

“■ 1 T m n.cl. Petitioner claims was in error, led to the dcf.cienc.es 

,ii s.iUovvanei. ’ 1%8 as Petitioner's claimed net operating kss 

V, . l ! U | I c‘from7hc $2, 000, 000. 00 loss of business property was disallowed 
,..acli of those three years. 

b In all four taxable years Petitioner was assessed 
■„ 1H v penalty under IRC 6651(a) ami a neplifenec penalty under 
h ,: • 63(a) which penalties arc in error. 

5. The facts upon which the Petitioner relics as the 
bans of his case art as follows: 

a In 1951 aid for several years prior thereto 

—, y —■ •- w - 

Assets Administration. 

b. On January 9, 1951.suit was filed against Petitioner 
.« tt q ni ct rirt Court for tHc ? 3Stc rn 

W «'“>»»,"( Am0r,C * l r „ That suit sou S h, a money 

District of New York Known as us. No 1 1 9 . interest 

’ , v ,.turner. On February 21, 1951.a j«d*mo»t ,u entered .r hat case 

which alt ot Petitionci s invim «> , , flcr 

receiver .. proceed* frun,*.c sa 1. of $7 52,6^an 1.^ ^ ^ 

deductions of receiver’s and attorne> s 
government. The balance remains ifnpa.d to date. 

c On October 28, 1952, a few months after the 

=ffl3KOT^«3SE7 

pending study and eyaluatiun .4 Fe.it,oner'» setoffs aRa.nst the Rovernment 
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Petir.ion, Docket No. 6237-69 


( . ii, i i h.uuN broach . f warranty of fitness and merchantability, 

,, ( ,, ir i ,f Claims c.ii Pd i t i am! r, in pood faith and <>n advin .f 
i,..., j v lius.aled his claim that the government violated its agreement 
.. . • );i» business property and business assets when it 

, i , h |uidafe his assets until Petitioner's counterclaims and set * 

, ,,.|io i'ed and credited against Petitioner's obligation to the provern- 
Pe'.itmncr sought damages ol several million dollars against the 
( .. lt ,, n (| K . grounds that liis business assets had a basis and value 
si-uT.il million dollars more than the amount realized oy the 
. ,r j, at at the receiver's sale, 

d. Thq, C' art of Claims case was vigorously and 
■.c iti b for thirteen (13) years. A decision was finally rendered 
. r t f Claims on July 16, 1965, in a sixty-nine (69) page opinion, 

,i <u i e C-.url of Claims to and for Petitioner on some of his causes of 
, :i r oocided against him in his cause of action based upon the govern- 
. ; , >;< ndat ion of his business assets, 

e. Petitioner’s Court of Claims suit against the 

,...;.t „as filed on advice of counsel, in good faith and was an attempt 
■ lit torer '< exhaust hi c remedies to recoup the tosses that he believed 
,, roinent caused him. Petitioner litigated aggressively and at all 

1 , re a: unable believed that there was a reasonable prospect of recovery 
11 ,at in would prevail in the Court si Claims action. Since the possibility 
<•<■, ouu.iic ms less did not terminate until the adverse Court c.f Claims 
,j. iuly 16, 1965, P» tr. I uu r s loss for tax purposes occurred in 

. hmh .as ■ hen Petitioner claimed it in ins tax return for the first time. 

f. The original books and records of Petitioner's 
an. >s are available and substantiate the amount of the loss claimed by 

1 ir amor in his 1965 income tax return and carried over in the years 1966, 

' • • :u• *tt8. 


g. Since Petitioner had a good faith belief .n the 
nronriety of his business loss deduction, took the loss upon advice of 
nr-'.tci.sional advisers and did not take this deduction negligently or with 

n o an ,ii il di n card of any rules or regulations, the 5% negligence penalty 
.is-<• sse<i under IRC 6653(a) is unwarranted and contrary to law. 

h. Petitioner travels a considerable amount in his 
on .in< si, and cons<:<|'.n;nt]v liis returns for the years in question were filed 
hr. . Fxt.nsi n.% . r some f •.he \ ears w ere obtained. This excessive 
trivel m ule h difficult for Petitioner to secure the necessary information 
t til. 1 i - returns -mine. The late filing of the returns was accordingly 
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Petition, Docket No. 6237-69 


, , 1 , 1 ,- I ,iusc ;■ iid v a s not based on willful neglect and the 

‘ " n ',, ( , sSMU iU of a delinquency penally under IRC 6651(a) 

,n diie-iiion is unwarranted and contrary to law. 

, , i \ i . i r s * j' *' 


'\lli'KI'l OKI', Petitioner prays that this Court may try this 
,a • r ione that tln-re are no deficiencies due from Petitioner for 
' “.t/.trough 1968 inclusive and for such other and further relief 

/ouri may deem fit and proper in the circumstances. . 


, f'Cc-f 7i _.•—e— 

l MEDWIN BENJAMIN, Petitioner 

y 

v J | .ANDY, BEILEY h BARTEL 
v. for Petitioner 
ill pin American Bank Building 
M\a:r.i, I lor • da 33131 f—- . 

v f i/) c / 

,, j iiCio nM ^i 

Stanley Arth/ir Briley 




s i \ I i: OF NEW YORK ) 

: SS. 

COP NT V OK NEW YORK ) 

Before me, the undersigned authority, this day personally 
.,pneared MEDWIN BENJAMIN, who, after being duly sworn under oath, 

,. s and says that he is the Petitioner above-named, that lie has read the 
i, regoing Petition and is familiar with the statements contained therein and 
mat tlie statements contained therein are true, except any stated to be upon 
information and belief, and these he believes to be true. 

SWORN TO AND SUBSCRIBED before me this lv_ ^day 

n< Dact/i f So_ a 


My commission expires: 


JOlARY PUBLIC 


-4- 
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Exh ibit "A" to Petition, Docket No. 6237-69 


'x_, 


O 


N,. 316. 51 S.W. l.t Ave.. Ml»l. «otld. 33130 
u.s. treasury department 

REGIONAL, COMMISSIONER 
Internal Revenue Scrvlco 
Southeaot Region 


2 G IK® 


Ap'.Mla i Ml tREM 


Mr. Mcdwln Benjamin 
5005 Collins Avenue 

Miaal Beach. PlorLdc 


33140 


Doar Mr. Bonjamlni 


Taxablo Year 
Ended i 


Doc. 31. 1965 
Doc. 31, 1966 


Deficiencyt Additions to Tax 
1954 Code 
Section Section 
Tnx 6691(a) ,66 5300 


$3,134.38 

1,130.00 


$313.43 $156.72 

169.49 


„ ccon io,M With tb. provision! 

notice lo « k “ '5: t ^rlu"l«c y . JctlcUncU. U tb. »»«. 

° £ r '!;° r ue‘i'!;s"?s!.pllCAblc"o'3oopor<ly oc<.cs»»cnt„. 

40£lCU " C1C - , ' 

n you deeiAn to contMt tbl. dctcrolnntion, you "““ tho stntcs oC the 

petition within 30 d.y. «50 4a •• « *“ *” ° ote oC thU letter with 

rc: £ r; h : £ «tir 8 ^: ; °^ b i:.bin 8 tL. D . =. *«». 

Sincerely yours, 

« 

Randolph W. Thrower 

l 

Commissioner 

°y (Signed) A. V. Vootten 

A. V, Vootten 
Assistant Chief 
Appellate Branch Office 

0 • * 
Encloourei * 

Statement ' 


oNa- co?>^- lM3LE 
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statutory notice statement 
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r~ 


•,V MI)Ul j 


Krduln p-n 

SOOS CoUiM Avenue 

Mi.. I ttcch. Florid. 33^0 


0 c * * - 


| n«, f<»C 


OC^'CJCNCV 


.... <-' l ° 


MOltloo, to Tm - >»>“ C ‘">' . 

Scot loo M«(.t JtoUo^wniii 


$3,13*.38 

l 1 130.00 
26*t,38 


$313.“3 
169-69 

$*<82.92 


$1S6.72 


V 


S1S6.72 


1 


t*» . IV 63 

11. »V6o 

Tot ill 

. „ nlnit you under the provision- of 

. v. ** ■ Korn ©a<3c /iJ^Alniv jr 

,ht D-.tr.n Ontcrrncu Report ^ „ n<J M „ y 20. 1969. 

c »t thu conferences U ° t filed within the 

* / r <4 1966 verc no' - * * c 

^iTs^SS-£ 

, h . 19M. i. .ia.a •• ptooUfi *r •** 

* _v/ (\ \ / M \ Tv 


py io Aolt.fiue** M.r«ecMollvel 


Pnul. L-ody «nd 

J41 POO B “" ! ' 

Hlial. Florida 33131 
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T nccff c 


~o— 


oeritiencY 


Additions to Tax - 1954 Code 
Tar Sect Ion 6 651 (a) Sect Ion 665 3(f) 

$3,134.38 $313.43 $156.72 / 

1 , 130-0 0 -49 . — 

$4 264,38 $482,92 . S156.72 


"AHersft-JM.t of this deficiency has b<*en nadn against you under the provisions of 
l(^rtw.l revenue law* applicable to jeopardy nooesotnents." 

Ir> niiio). this detcrulnatl on, careful consideration has been given to the 
pre. I irair'-iry If ter dated August 21. 1968. to your protest dated September 9. 1963, 
to t ho District Conference Report dated November 13, 1968 and to the stjtecvnts 
made at tho conferences held on February 11 and May 20, 1969. 

% 

Since your tncf/j>« tax returns for the ye«r j 1965 end 1966 vert not filed within the. 
time prescribed b- law, and you have not shown that such failure to tiue.ly file 
your rstnina was due to reasonable, cause, 10 percent of the 1965 tax and 15 percent 
of the 1966 tax is added •• provided by section 6651 of the 1954 Internal Revenue Coda. 


Dec. 31. 1965 
Dec. 31 , i960 

Tot «1 


a Copy \o Aulti<fixed Hepn-orntollvet 


Stanley Arthur ilelley, Esq 
Paul. Landy and iVliey 
341 Pan American Rank Bldg 
Ml*»l, Florida 33131 


ONLY COPY AVAILABLE 

Jnrs R. kautor.n, CPA 
Knufoan 4 Foaoin 
Northeast Airlines Bldg. 

150 S.E. 2nd Avenue 
Miami, Florida 33131 
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u. 


,.c.‘'SURY DEPARTMENT 

INTERNAL REVENUE SERVICE 
oi»i*io omctos 

IN AtAVT »!>«« TO 

442 


ilv. Moclwin licit J main 
5005 Collins Avonuo 
JUflni Boach, Florida 331AD 


SEP 2 2 1963 


cat* or rkpout 

8/15/69 

VI AM 


1967 6. 1968 


Ekiur Mr. Bcnjmalnt / 

There is enclosed (or your inforir.allon ord (lies a copy of a report covering the examination of 
you return for the year Indicated, recently made by a representative of this office. , 

Very truly yours, •• 

District Director. . 


cci Hr. Jana a ft. JUuEiufln, C.P.A. 


/ 


% 

me »c soam a_o • 125 mcv. to-e»> 
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ITEM ADJUSTMENTS - INDIVIDUALS 


NAMt Or 

Y Akl'AV l Mill 

Mel 

Ui, V (3 !SS J o ^ / A 


Y | A A IMOWO/PfcftiOO 

/*- /3 //e 7 


CORllCCTfO 



1. Wages, r••lionet;, bonuses, commies Ions 

ond oil'< r compensation. 

2. Dividends................ 

3. Interest ... 

4. Persons and annuities. 

j. Rents and royalties... 

6. Profit (or loss) from business or profession 

7. pretit (or ! . ,) from fcrminq. 

8. Com (or ins .) from calc or exchange of 

capital assets ... 

9. Gain (or loss) Irom sale or exchange of 

non-capital assets. 

) I. Partnerships. 

11. Estates and trusts. 

12. Cther income.. 

1 3. totai s (ADjtrsrro cross income) 

ITEMIZCO DEDUCTIONS 


14. contributions. 

15. Interest . 

16. Taxes. 

< 

17. Medical and dental expenses 

• • 

16. Child care. 

19. Casualty and theft losses .. 

20 . Miscellaneous. 


STANDARD prOUCTION flfarphrnMr 


23. Balance (Line 13 less Line 21 or Line 22) 

24. Less: Number of exemptions multiplied by j / ^ OO >00 


/ ZOO-oo 


taxahle incom,-: 


'SO<3 oc- 1 5S ,/■ f 7 * Oj 


ill. - o. c. 


u. A toilixani ruirrm < 
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r.n. Pox 31>010, .laCKoOnvi lx:, tu. 

QD© ‘ufroaeoaoT? ©©pairtoeroo 


®fteQirfi©0 ®Q[?©eUC")[? 

Internal Revenue; Service 

c#u . MHSSlf'imS* 

jjV P 7 : 1963 1 ii36 _ 


▻ Mr. Hcdwln Benjamin 
5005 Qolllna Avenue 
Hi ami liaach v Florida 33140 


Siri 


' ‘Taxable Year (8«« flchodulo Attachod) 
Endadi , D«»lcl*n*ri 


t n occorHance with the provisions of existing internal revenue laws, notice is given that the 
determination of your income tax liability discloses a deficiency or deficiencies in the amounts 
and for the taxable years shown above. Assessment of the deficiency or deficiencies has been 
made under the provisions of the internal revenue laws applicable to jeopardy assessment^. The 
enclosed statement shows the computation of the deficiency or deficiencies. 

If you decide to contest this determination, you must do so by filing a petition within 90 days 
(150 days if you are outside the States of the Union and the District of Columbia) from date 
cf this letter with the Tax Court of the United States in accordance with its rules. A copy of the 
rules of the Court may be obtained by writing to the Clerk, Tax Court of the United States, Box 70, 
Washington, D. C. 20044. 

. Very truly yours, 

« % 

I f 

Randolph W. Thrower 

Commissioner 

l, % ■ 

• V’ By £• J- O'DOHHELLj, J2U 

District Director 


Enclosure: 

Statement 


# 

# 
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FORM L»22 IMV. • 




Schedule 


Taxable Year Ended Deficiency 


December 31, 1967 , 
December 31, 1968 


$ 26,117.18 
206,625.54 


Delinquency Penalty Ne R lir,cnce Pena 

Section 6651(o) Section 6653(a) 

$ 2,611.72 $ 1,326.98 

30,993.83 10,353.03 
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STATUTORY NOTICE STATEMENT 
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Hr. Modvln D«n)aaln 
5005 Collin* Av«nu» 

Miami beach, Florida 33140 


kino Of 1M 
lot jua 


UMOLf Yt AH CNOCO 

Deficiency 

Addition* to tb* Tab (IRC of 1956 

r 

_Dni t nfiianfi_RanaLm_ tie.'’ 11 rxncn 1 ’ 1 



Section 6651(a) 

Coctlou 6653 

December 31, 1967 

$$26,117.10 

$ 2,611.72 

$ 1,326.93 

December 31, 1963 

205,625.54 

30,993.03 

10^3 53 .03 

Total 

$232,742.72 

$33,605.55 

$11,630.01 


Since your inccni tax roturna for tho taxcblo yoaro 1967 and 1960 uor« not filed within 
Clio r f —-i proscribed by law ond you have, uot shown tbat ouch follura to tlu.ily £llo 
your returns vjo duo to raasonabla causa, 10 por contuai of tho tox la added lor the 
year 196/ end 15 por esatua of tho tox lo added for tho year 1963 «« provided by 
Suction 6651(a) of tho Internal Rovenuo Coda of 1954. 

It Is determined that yart of tho underpayment of tox for tho taxeblo yoaro 1967 o:*d 
I 960 , io duo to uo 2 llf,caco or intentional disregard of ruiao ond regulations. Consu- 
quontly, tho 5 por centum addition to the tax provldod by faction 6653(a) of tha lnt.».nal 
Sevonuu Coda of 1954 la aaaortod for • ech of tho so yoaro* 
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*»|*y •»* Awfhor»t#vl Mrprf ifft'jijff j 


rlr. Jaxeo 2. <ajfc-in 
Certified Public Accountant 
150 Southeast Second Avanua 
Miami, PiorlOa 33131 
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Hr. Moilwln Hcnjnuln 


u. S. lnusunv 01 pamtmlnt • inhmnal hivinui u nvitt 

INDIVIVIDUAL INCOME TAX 


12-31-67 


(»; i it t > i, i i'v; otvsxji 

ixco-f is .,;.,.k 

, _ „ , i.t. - —• a.. . _ miiui 

; •, r:r.:..T.T.orxr.T.:: r, •. _n cx.ra.tur u_ 

.’eases • rm *H»I 1H INCUMCI 

K n) !'Ct Operating Lota deduction 
(b) it. dard Deduction 


(A; 1 iiiiu-t-liaXMamHKWUKMk* |* __ 

l( ,co»tt as Aojit .Tt o j 55,689.00 

_ ----- — - — ■ ■ — —♦ ■■ 1 - — 

j T A a BAiPD ONi HCAO OF MOU'ChOlO □ is 

I SEPAA AT £ RETURN 3 

JOINT RETURN Q 


-,(>■ srtr moiOTwENi t»* 


it.. Tax Surcharge 


26,117.18 

422.40 


lcisi tax enrolls 

V « 


Til LIAOILlTY as corrected 

% 


Lt.HU.ITY ImEViOu'AY RSKtlED 

5922223001062-8 

592 2i17695005-9 


or r iocncv 


Section 6651(a) 
Section 6653(a) 


AUlMf t> K"l CUU 

A 



12-31-68 


( 1,200.00) ( 2,217.00) 


57,389.00 298,031.00 

(500.00) (500.00) 


295,316,00 



192,209.80 


435.00 i 


*26,117.18 | ”206,62 5.54 


2,611.72 

1,326.98 
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Mr. D4,n> '‘ ln 


Stateaer.t -3- 


,57 - 3 “ 9> 

g*, HU «4 $298,031.00 for th« )W« W*». 


Per 

Ret urn 

$57,369.00 

298.031.00 


Aft 

Deterralnf d 


t nx.iblo 
c.ixablo 

GO for 


luatnerit 


Total .^IS^WOiOO 


,389.00 

>.031.00 

> ,420.00 


<h , n *« y- «• 

section 191 ol c»9 Incoro.l $ 500.00 for rt. y«or 1967 

1946. Accordingly, your taxablo incoa. ^ 

u nd $500.00 for tha year 1968. 


ONLY COPY AVAILABLE 
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) 

i. , ('/ II 1! i NAt I I V: . t 

) 

Krr»|*oiiiiont ) 


Pockrl. I' c* • 6237-09 


.{ i x\ ‘.li : r, in aiuwi'i t (> 

^ .its i ;: * l O U i €* ■ ils t i 1 1 v’W .» ! 

I AoiultJ t lie .i l lof,a^ it- ns* ol iar«*$;irtph 1 oi t p<? t i t i on It is 

I 

i . v . U. 

denied tl^: letltioner resides .«t hU Central urk West, New YorjtL^ $ew York. 

\y\is> . 

/ i. » i At.mii th fill - 4 vt ion, of paraf,r«vphs 2 anti 3 of rtl 2 petition, 
f* - (.»> and (M Pantos th dl legations ol error cf subparagraphs (a) 

and (h) of paragraph 1 of trie petit‘on. 

5. Is'. Admits rli? allegations of subp jr.tgra j h (a) ot paragraph 5 of 

H i | • t i t f 


AN SWi' k 

he petition tiled in the abi 


t: 

. k r - ' 


/' 


vp.ent itled e 

-.1 


(h). Ponies the a 1 ei;ac i<ms of suhi aragrapii (M of paragraph S of 
the petition except it is admitted that on Janu.ry ‘J, 1951, suit was tiled 
flinin.t petitioner b/ he United M. tea oi Amr ca in the United States Pis¬ 
til* t Court tor the ha- teru "tstri I i t t.ev Yorl, n no nil as Case No. 1U°1; 
alraitj th^t said suit soupht a money judgment {.gainst defendant (petitioner 
hominf ol -591^ ,4‘)d. Cl pin; interest 'tr raerchatni Ise sold and delivered 
by t ha United State, to mt it it ner; admits that on February 21, 1951, a Judg 
rent was ' it tee in ti it ces• in favor of the Inlltd States against peti- 
t‘eri-. ii, tin 5 t'-| of l , 13 / , ’ f .( i , ,.nd admits that .. he ii-celver t hot e in re- 


ase , 
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o 


, . . , rnss irK ^ds from the sale o£ the assets Involved In the amount ot 
f , (l0 wlllc h alter deductions of receiver's and attorneys teco, e.te.,, 

,, rl § jti ', 6/d 10 u.ui [aid to the Government . 

U Denies the allegation., o! sub[ 31 agraph (c) of paragraph 5 ot 
)l iotl 0 , k -ept it 1 j admitted that on October 2d. 1952. petitioner filed 
, itt again.t the United Stetes of Airorica in tlv Court of Claims, Case No. 

y, admits that petitioner's main cause of action therein was a data 
K , iitsl th , rutted States of America for breach of an agreement to withhold 
cv ctjtloll on the Judgment obtained in the District Court suit pending study 
and evaluation of petitioner's alleged setoffs against the Government; nnd 
admits that petitioner sought damages of several million dollars against the 

Governmont. 

(d) . Admits the allegations of subparagraph (d) of paragraph 5 of 
the petition except it is denied that the Court of Claim case was vigorously 

and actively litigated for thirteen (13) years. 

(e) through (h). Denies the allegations of subparagraphs (e) through 

(h) of purnprapii 3 of the petition, 

6 . Denies generally each and every allegation of the petition not horein- 

beturc specifically admitted, qualified or denied. 

V/HKRFFCHE it is prayed that the deficiencies determined by the respondent 

be in all respects approved. 


OK COUNSEL: 

HENRY C. CTOCKN'.L, JR 

H c (, i on j 1 Cou .i .e 1 , 

GLili W. G , . 1 » 

At torney, 

Inf 'rim 1 l ev .me Serv> e, 
12*0 federal O' 1 1 - ic. tiding 

31 S. W- Kir-, t Avenue 
Miami, Kiel Ida JJllv . 


, jVi^- hX '-i-' 

K, MAKT1N WORTHY, 

Chief Counsel, 

Internal Revenue Service. 


] Ul V 


■ i n r-> * 
. L/1l) I 
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TAX COURT OP THE UNITED f.TAT F.5 


FILER 

'•9D JUL 2 ii 


, Hi-X. AMIN, 

pot i t. i on.’) 


DOCK:'.'’ NO. 


u* ;v 

i/tA cOLiil 

MM)- V3 


i i 


i*> \ i . 


. ;0\TU OK IKTFRNAI 


Respondent 


r 


PUT I "ION 


I 


c’t 

i'^}( 

{ 

s 

r* w 

A 

(i 


i . . 

, rh ,bo", raced Petition- hereby -petitions 
, t i, c de lciencics net forth bv t he 

’■> rcclete,mMt;C.; o _ ^ ^ ^ his poticc G f deficion- 

anJi ^ v rorn 1,-211 and as n bn5is for 

n; . petition nil-cues an fe-h -'s. 

i Pot it i on t is an individual residing at 
K v-t t«o. New Jersey. The returns 

n V ,M ^ ; V. • ;cre filed with the District 

'.V the p. 1 vc a." e i-.ol - ■•'- rr 

lure.-to. 1 oi the Dist net o. I .or run. 

9 The notice of deficiencies was mailed to 
. ,, i c,’, n palisades Avenue, Fort bee. New Jersey 

lV *-‘ l, T^ l>7 Copy o this notice is attached and 

mat bed "1 Nhibit A". 

3. The deficiencies as determined by the 
. income taxes for the calendar years 1 Jo 

u." , of **>.«■».* *„<, ».«.« 

which is in dispute. 

4 The dot.-rrunation of tax sot forth in the 
no I iuo'or dofictcncics 1. bnrod upon .he follow- 

i ikj ■ i rcr:; : , 


only copy available 

- o / 'l 


• cr \/£D .lU^- 


h V3/3 
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t i OIK’ 


a . As t o the year ended December 31, 

„i-*;ioner erred in disallowing the deduction 

.. H,nvd in IVtitionor’s 1969 and 1970 income 

1 * ‘ M, ‘ ' loss of business property arising fn • v 

"“‘I'Vn of Pel it loner's business property by the Cv-.il 
■ ‘ Mini str »l i >n. The Commissioner’s dot err.n nat i >n 

T 1 : 000 00.00 1 was not established and that the 

' ■ . .in.-1 in the year a. it. boat. »«*••- 

.«";" in 

. . . , s in oto; , led to t ae drfjrifiu r- ■■ 

' o‘n’ l‘U and 19/0 as Petitioner’s claimed not 

• |0;; ../ iU .ising from the $ 7 , 000 , 000.00 loss of business property 

vm-. disallowed in each of those two years. 

5. The facts upon which the Petitioner relies 
a . the basis of his case ai • as follows: 

a. In l tir >f and for several years prior 

. • , n,,.. i npqs under the tradename 

iiir.iT> to Pet 1 1 loner opci a ted a UUjinr.. - 

, r . >. .. n v q " This business involved the purchase, 

;=;’iU r,= 

were primarily purchased fiom tnc war 

b. on January 9, 1951, suit was riled^ 

■ t ., petitioner by the United States of America in tlm U.S. 

District^Court for the Fustern District of New YorV. b* as 
c , se ,. c u.91. That suit sought a money .udqment again-L 

DTon^t Uitiouor h-roin. of S 934 ..C 3 00 plus interest io. 
r.ier chnncli so ollngoJly so hi and dol.vorou by l,c U --• , ' 

• qr,■> • . court annointed receiver conducted a .u . 

hich ail of Petitioner’s inventory and business P^P^ios 
vote 301.1. The receiver received gross proceodsrom thc^ salt 
of $75? 6 r >l and, a f ter deductions of recv.ir 1 

fL^cic- $582,674 was paid to the government. The balance 
remains unpaid tc date. 

c. On October 20, 1952, a few months 

aft or the receiver - * sale of Petitioner's asset, in tl.o District 
. n • a i o*vr filed smt against the United States of 

America"in'the Cout'if Claims, which suit was assigned No. 539-52. 


-2- 
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. mllM riiuHe of notion in that suit was a claim 
•> ' / ' jt ,. 4l stater, of America for broach of an aqroe 

'.V, execution on the judgment obtained in the 

sll it pending study and evaluation of Petitioner s 
' lin:;t | i,r. government for defective merchandise, 
arrant y of fitness and merchantability, etc. in 
! im , ,,, claims care Petitioner, in good faith and on 

»\'iinir 1 1, actively litigated his claim that the gov- 
r t violated its agreement with him by liquidating his 

moperty and business assets when it promised not to 
■'v ' U ,•*<•* his as. sets until Petitioner's counterclaims and set- 
"t 'weii' cvv'-puted and credited against Petitioner's obligation 
, , ,’he government. Petitioner sought damages of several million 
, ’ n iqainsl < ho government on the grounds that his business 

had a basis and value which was several million dollars 
more than the amount realised by the government at the receiver's 

sale. 

d. The Court of Claims case was vigorously 
and actively litigated for thirteen (13 years. A decision was 
finally rendered by the Court of Claims on July 16, 1965, in a 
sixty-nine (6°) page opinion. Although the Court of Claims found 
for Petitioner on some of his causes of action, it decided agains 
him in his cause of action based upon the government's liquida¬ 
tion of his business assets. 

e. Petitioner's Court of Claims suit 

against the government, was filed on ridvice of counsel, in good 
faith and was an attempt by Petitioner to exhaust his remedies tc 
recoup the losses that he believed the government caused him. 
Petitioner litigated aggressively and at all times reasonable 
believed that there was a reasonable prospect of recovery and 
that he would prevail in the Court of Claims action. Since the 
possibility of recouping his loss did not terminate until the 
adverse C'urt of Claims decision on July 16, 1965, Petitioner's 

loss for tax purposes occurred in 1°65 which was when Petitioner 
claimed it in his tax return *f or the first time. 

f. The original books and records of 
Petitioner's business are available and substantiate the amount, 
of the loss claimed by Petitioner in his 1965 income tax return 
and carried over in the years 1966, 1967 and I960, 1969, 1970. 

q. * since Petitioner had a good faith 
belief in the propriety of his business loss deduction, took the 
loro; upon advice of professional advisers. 
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&if fcfj c tfb\3sigjoflD’j7 

, IM lhx 3100, Chinch Dt. Stn.. Ucv York, I.’.Y. 1000 


0^" ' 7 | 

b'5 ' j, 


Inlornal Revenue Service 

DM* In reply refer to 

APR 2 1 1373 

Tel. 264-3100 


p l'r. Ilochbn benjamin 
1530 Pal icade Avenue 
Fort l.cr. How Jersey 07024 


Tax Vc.it I nded: 

17/31/60 
12/31 / 70 


Ocliciency 

599,404.61 
3, 692.63 


.. hl »•; to notify you a-, i -eq-ai red by law — that wo have determined 

t. lx dofiaj one i» s shown a» ov 1 regret we have boon unable to reach 
. ,|, tolv roo -:it lit youi case. The enclosed statement shows how the 
def u u at i« • v. ■ re cunput ed 

ll y.-.u do not intend to contest this determination in the United States 
•j IX f j.t, pi.ase sign and retu:n the enclosed waiver form. This will permit 
.in early assessment of t h e cimfici elicits* and limit the accumulation of 
intei « st The enclosed sell a* 1 1 11 1 :*s< 1 d envelope is foi y on t convenience. 

If veu decide not to :.ira and return the waiver, the law requires that 
f , i ,i (' 1,11 11 da t • of mailing this letter (150 days, if this letter 

, ,t. j ; 0 you out . ido the United States and the District of Columbia) 

ii,. . ami lull you for the deficuTirtes. However, if within the time 

.. t. i;. I ciatest tin di termination by filing a petition with the United 

M ! ; ,i c, .,ut Max 70. Vasin apt on. DC 200*14. we may not assess any 

<1 t , : , . ii,d t ill i until alter th • Tax Court has. decided your case 

Von ■ , . ••dam a is : .y of the tales for fillin', a petition by writing to the 
( fell ! ( >!•' fax ('..'.at at the Col: 1 t ' S Washington. D C add TOSS. 

1 ii mt.'ud to till a petit: ou with the Da i tel o t a t c s l.ix Con it, you 

I ,t . umi the tire stated ab. ve (DO or 150 days, as the case may be); 


Sincerely yours, 
Johnnie M. Walters 
Commissioner 
by 

v *C./ // w 


del';, i 

i i . an 

1 b 

l 1 1 

. l nil 

You ' . 

. ' ■: • t a i u 

.1 ( 

. ; >y 

of the 

( lei k 

el th*' Ta 

A C 

iiiii t 

a! 1 h 

1 

\ u mt 

rnd 

to 

file a 

i ills t > 

io .... a 

i n 

the 

time s 

this ! 

* 1 1 0.1 is 

fixed l 

>y law, 

pe*. l t i 

on is f i1 

ed 

late 



Fnc 1 O' lire:.: 

W.uvt'i 
5t.it. meat 
Knve 1 1 p. 


it 


'Ct'CLt 1 ‘l j ' ' 

District Director 


form 1-21 (ftrv 5-70) 
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Statement 




r\ 

V. > 


liedw: n 

' a j.v lin 


1530 Pal 

-1 • .'.venue 


Pol l I.CC, El’.: 

del soy 07074 


iabilily for ‘.he 

"a::ai>l • Yea:a 

Ends 

Decen.b, ? 

31, 1067 


Pe:v...Lv: 

31, 1070 



Tnro :i - 1V1:: 


r., [ 

i too 

1070 


Dof u- ii-r, 

Ci99,4 '4.5/ 
3,392.63 


’ i ... • v i-i -nr: no o: ad jus 1 "in arr! explana i. ions soi 

l :nih in -l. in '1 1 1 

A o’, of t'.rr loi.oi and :• late :ar.t ; s ba'nq nailed .o your ropro- 
i* iws, J v ■ s I). !!aui '.in, Cl'.., 1 60 S.E. Second .'.venue. Ei.U’.i, 

K’oi d i 33131 and Stanle v i’o.loy, Esq. 341 .’an iricm “an!: 
iVMu'i'jj, I'.iaai, Elorid» 33131 -.n .••.Tordmco .a inairuciions 
f.v.i: a * n -i in tlv pinr of attain ^noeutod by you. 


Adjust a .o Income 
and 

Co: !’v;; ,1 . ; v. jf 7a 1 C 

it: -w,’ (1 ess) dis.-losod by return 
- {do-j, ms.') in inco".?: 


1 93° 


770 


fa) 

( ) 

(i ) 


•.a i 


v: • i i o'ir, - 


dot o- .at a is, 1 o..» on* * n :' aid 


s( i,i o.oo) [z cr.t'. 

1b,000. 


i.. i n \ o . o: ad j us.ad 

Ya -m .i!' n • 

i’ll’: : bolf-.-.'yloy • n! la:: 
(■o'i.ol.'d * neevy* .vin l 1 ! Ly 
V.i :.!'o m on i ■ lux 

O ': ; ’ ■•'ey in ir.co ; • .a:: 


151,042.00 
(bOO.00 
60 0.00 

_ SI 4 

r90.404.: 

533.20 

0100,032.54 

535.07 


Z 3, a j . 

_53.3. 

E 4,13 0. 
530, 


00 ) 


00 

00) 

00 

63 

20 
2 3 
20 


_$ 73,4 04 .54 _ S 3,5 ^ 2.6 _3_ 
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UNITED STATES T AX COURT 

MEDWIN BENJAMIN, jOCf.E-f KOOM ) r'1. E.C 

*"£%£% POT ^29 PM 3 13 

) Docket No. 5056-73 

U ”n;-7 states, >u: 

COMMISSIONER OF INTERNAL RftVBICURT .. ) Ua ^____ 

) its a - / y--; 

Respondent. ) hitr-T JL-iijU—■ '_^ 

ANSWER H-I" 2 ’ - \ 

. K; V T3r - J !r ' .... I 

THE RESPONDENT, in answer to the petition.filef _the ^ 

---t -■-4 

above -entitled case, admits and denies as follows:.^-- J 

] 2. and 3. Admits the allegations of paragraphs 1, 2 

and 3 of the petition. 

U. a. Denies that the respondent erred as alleged in sub- 

paragraph a. of paragraph 4 of the petition. 

5. a. and b. Admits the allegations of subparagraphs a. 

and b. of paragraph 5 of the petition. 

c. Admits the allegations contained in the first, second 
and fourth sentences of subparagraph c. of paragraph 5 of the 
petition; denies the remaining allegations of said sub- 
paragraph . 

d. Admits the allegations contained in the second and 
third sentences of subparagraph d. of paragraph 5 of the peti¬ 
tion; denies the remaining allegations of said subparagraph. 

e. Denies the allegations of subparagraph e. of para¬ 


graph j ul tm.' petition 


,fKVEP Mi'" •’ 1 ‘ 373 


r i 
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f. Denies 


the allegations of subparagraph f. of paragraph 


5 of the petition. 

g. Denies the allegations of subparagraph g. of paragraph 
of the petition. 

* t 

6. Denies generally each and every allegation of the 
petition not hereinbefore .specifically admitted, qualified 

or denied. 

UHF.KF.FORE, it is prayed that the deficiencies determined 





LAWRF.NCE B. GIBBS, 
Acting Chief Counsel, 

-r . __1 Dnimmio 




OF COUNSEL: 

MARVIN E. HAGEN, 

Regional Counsel, 

STANLEY J. GOLDBERG, 

Attorney, 

Internal Revenue Service, 

2G Federal Plaza (12th Floor'), 
New York, New York 10007, 
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Transcript, of Proceeding before the Tax 
Court, November 13, 1972 


UNITED STATES TAX COURT 
CALENDAR CALL 


MEDWIN BENJAMIN, 


Petitioner 


VB 


Docket No. 6237-69 


COMMISSIONER OF INTERNAL REVENUE 

Respondent 


LOCATION OF HEARING: 


DATE: 


26 Federal Plaza 
New York, New York 


November 13, 1972 


BEFORE: 


Arnold Raum, Judge 


17 

18 


APPEARANCES: 


19 

20 
21 


22 


MEDWIN BENJAMIN, 

Pro Se 

STANLEY J. GOLDBERG, Esq., 

- and - 

WALTER C. WELSH, Esq., 

Attorneys of Respondent 
26 Federal Plaza 
New York, New York 


23 

24 


25 
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Transcript of Proceeding before the 
Tax Court, November 13, 1972 

THE CLEflK: Docket Number 6237-69, Medwln Benja- 

ml n. 

Your appearances, please. 

MR. BENJAMIN: Medwln Benjamin, for himself. 

MR. GOLDBERG: Stanley J. Goldberg, for the 
Respondent. 

MR. WELSH: Walter C. Welsh, for the Respondent. 
MR. GOLDBERG: Your Honor, the parties are ready 
to go to trial In this case. 

MR. BENJAMIN: If your Honor please, one of 
my main witnesses have been sick for two weeks. 

The other has been ducking me. 

Last year, around this time, I came here and I 
was ready to go to trial. However, Mr. Goldberg d1dn‘t 
know what we were going to trial for. 

And I want to know what I am going to trial for. 
There was a stipulation of facts made, signed by the 
Government, and signed by myself, which Mr. Goldberg 
refuses to acknowledge. 

If I am not going to trial on the stipulation of 
facts, then I need different kinds of witnesses. And, 
If I am going to trial on the stipulation of facts, 
then I need other kinds of witnesses. 

Does the Court recognize the stipulation that 
was signed by the Government? 
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Tax Court, November 13, 1972 

THE COURT: Is there a stipulation In this case? 

MR. GOLDBERG: I have prepared a stipulation In 
this case. This case was transferred on Mr. Benjamin's 
request from Miami to New York sometime last year, 
due to the fact that his attorney was here and his 
books and records were here. 

When I reviewed the case, I found the stipulation 
to be Incomplete. It didn't contain all the facts In 
the case. 

I told Mr. Benjamin that and he was not Interestec 
In listening to any corrections of the stipulation of 
facts In that case. 

THE COURT: \re you talking about corrections 
or additions? 

MR. GOLDBERG: Additional figures, your Honor. 

THE COURT: Were you satisfied with the accuracy 
of what was stipulated? 

MR. GOLDBERG: No, I am not, your Honor. 

It was never filed with this Court. 

MR. BENJAMIN: If your Honor please. If the 
stipulation wasn't filed. It was just through ignorance 
of the Court's rules. 

However, I do have a stipulation In my pocket. 

It was entered to the Judge who was here last year. 


and he continued the case. 
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Transcript of Proceeding before the 
Tax Court, November 13, 1972 

If the facts, or If the stipulation, or If the 
Items that the Government has agreed to hasn't been 
agreed to, then what's the use of signing stipulations? 

MR. GOLDBERG: Your Honor, the rules of the 
Court require that the parties to stipulate those 
facts which are generally not In dispute. 

The original stipulation was an Incomplete stipu¬ 
lation, just as though Mr. Benjamin had been able to 
engage different counsel who might have seen the 
case differently. 

I prepared a new stipulation of facts. I would 
like Mr. Benjamin to look at It. 

I see no reason why there Isn't a fact in here 
that Isn't In dispute. 

Mr. Benjamin had problems last time. It Is a 
very short factual stipulation. 

The stipulation that I prepared means there Is 
very little trial work necessary by Mr. Benjamin. 

MR. BENJAMIN: Your Honor, this Is nothing short 
of the stipulation that I have In my pocket that was 
presented after three months of counseling with the 
Government In Miami. 

If the Government In Miami Is different from the 
Government In New York State, that Is another thing. 

THE COURT: Mr. Benjamin, the Government 
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apparently has additional matters that It wishes 
stipulated, and It says It has prepared a copy of 
the stipulation. 

Have you examined It? 

MR. BENJAMIN: I haven't seen It. It hasn't 
been presented to ms and I don't think I am capable 
of looking at It at the spur of the moment. 

I have a stipulation which he cunningly didn't 
Include In the stipulation of the Court. What's the 
reason for that? 

THE COURT: The purpose of a trial Is to try 
those facts that are not In dispute between the 
parties. 

MR. BENJAMIN: If your Honor please -- I am 

sorry. 

THE COURT: I am going to ask you to examine 
the Government's proposed stipulation and fairly 
make up your mind whether the materials that It 
wishes stipulated are materials that are, In fact, 
true. And If they are. In fact, true, I am going 
to ask you to join In that stipulation. 

If they are not true, you are not required to. 

MR. BENJAMIN: Yes, your Honor. 

May I read this to you, your Honor? 

May I read part of this stipulation to you? 
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It sayshere, on Item No. 15 

THE COURT: You are reading? 

MR. BENJAMIN: The Government's stipulation here. 

THE COURT: Just a moment. 

There are two documents that have been referred 
to orally as stipulations. 

One Is a document that was executed and not filed 
In Miami, and secondly, there is a document which the 
Government has drafted and which you apparently said 
you haven't seen. 

Now you are reading from the first one, I take 
it? 

MR. BENJAMIN: I am reading from the stipulation 
that Mr. Goldberg sent to me on December 29th at my 
request. 

He had this In his file at all times. It was 
filed In Miami, sir. 

THE COURT: Which one are you talking about? 

MR. BENJAMIN: May I read this here? I don't 
know the procedure here. 

THE COURT: You have got to communicate things 
accurately to me and you are jumping the gun. 

Is this the stipulation tnat was executed In 

Miami? 


MR. BENJAMIN: Yes, sir 
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THE COURT: This Is not the stipulation that Hr. 
Goldberg has prepared and wants you to sign now? 

MR. BENJAMIN: No, sir. 

THE COURT: I am going to ask you to examine the 
stipulation that he wants you to sign and to determine 
whether the facts therein are true and, If they are 
true, I expect you to sign It. 

MR. BENJAMIN: May I read this to you, your 

Honor ? 

On Item 15 It says that, "Parties agreed that the 
Items to be determined by the Court In regard to the 
laws are as follows: (a) Did the loss occur In 1951? 
(b) Did the loss occur In 1952 when the.assets were 
seized? (c) Did the loss occur In 195€ when the 
assets were alleged by Petitioner to have been sold 
pursuant to the procedure?" 

These are the three Items that I expected to be 
tried before this Court. And I think I could very well 
try them in about fifteen minutes. 

If Mr. Goldberg has a very big list of Items 
which he wants me to try and I need additional counsel, 
which I can't afford, that Is something else. 

MR. GOLDBERG: Your Honor, may I say something? 

THE COURT: Yes. 

MR. GOLDBERG: The statutory notice disallows the 
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loss for the first year before the Court, In 1965, 
because the taxpayer has not established the amount 
of the alleged losses In the year .n which they were 
sustained. 

HR. BENJAMIN: Your Honor, we are not trying the 

case. 

THE COURT: Let him finish. 

MR. GOLDBERG: When the case came to me In Miami, 

I was not satisfied that these were the stipulations 

to be tried before the Court. 

Mr. Benjamin had not established the amount of 

the loss. 

This stipulation that was signed In Miami sort 
of Implies that a loss was sustained. 

We are not certain that a loss was sustained 
because the taxpayer hasn't established the amount of 
the loss nor the year It was sustained In. 

I told Mr. Benjamin this last December. 

This case was heard before Judge Quealy and he 
continued It. 

I told Mr. Benjamin this again. When I came In 
two weeks ago, I said I would prepare a new stipulation 
as to what the original facts were, striking out the 
Issues to be tried before the Court In this case. 

In fact, my stipulation Is not as lengthy, but 






s 


56a 

Trans.cript of Proceeding before the 

Tax Court, November 13, 1972 

It Is more complete. 

\ < 

Mr. Benjamin said he would be out of town. That'^ 

i 

why It was not sent to him last Wednesday. 

I am ready to go to trial and I have a stlpulatlor 
which accurately stipulates the facts. And there Is 
very little more for Mr. Benjamin to do than to stipu¬ 
late the amount of the loss. 

MR. BENJAMIN: If Mr. Goldberg thinks I distorted 
the facts, he Is wrong. All I read was the Items that 
were on the paper and that Is what I am willing to 
try. 

THE COURT: The things that are being tried be¬ 
fore the Court are the correctness or the Incorrect- 
ness of the Government's determination. 

MR. BENJAMIN: Your Honor, the things that are 
being tried before the Court Is to whether I am entitled 
to a $200,000 tax carried forward. 

This Is not a decision that Is being tried from 
1969. That was an afterthought. 

If your Honor Is confused about the matter, the 
other Judge was confused, too. 

He said, "Why didn't you put this In?" 

I didn't know that he put this In. 

THE COURT: I am not confused. I am merely dis¬ 
turbed that the parties have not been able to come to 
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an agreement as to the proper stipulation to be filed 
with the Court. 

MR. BENJAMIN: May I file this with the Court 
now, your Honor? 

MR. GOLDBERG: I object, your Honor. 

THE COURT: If It Is appropriate to be filed, 
you may tender it at the time of the trial. 

MR. BENJAMIN: Can they disregard this at the 
time of the trial? 

THE COURT. I am not giving you any Interlocutory 
rulings at this time. 

The Court has the power. In any event, to relieve 
one of the parties from what Is called an Improvident 
stipulation. 

MR. BENJAMIN: Are you deciding now, your Honor, 
that this Is improvident? 

THE COURT: No, I am not. 

I am telling you what the rule of law Is. 

If there should be an Improvident stipulation In 
this case -- I am talking about a stipulation that has 
been filed. This Is a stipulation which has not been 
filed. 

MR. BENJAMIN: Your Honor, please -- 

(Judge wields gavel.) 

THE COURT: If this stipulation has been filed. 
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and If, In my judgment. It was an Improvident stipula¬ 
tion, under established rules, I would have tl.s power 
to grant rel J f from It. 

I don't know whether this Is such a stipulation 
or not, I have not read it. 

If that became a matter In controversy between 
the parties, I would so iead It and I would make a 
determination after I saw It. 

Meanwhile, however, I can require the parties 
to enter Into as full and complete a stipulation of 
facts as they can do, each of them bearing in mind 
that the Court wants the truth as to the materials 
contained in the stipulation to be understood and 
agreed to by the parties. 

If they are not agreed upon, you are not required! 
to stipulate. 

Let's bring this matter to a head. 

MR. BENJAMIN: May I say something to you? 

Is It the power of the Court to argue the stlpula- 

% 

latlon at the present time before the argument of my 
present loss? 

THE COURT: I don't know enough about your case 
to make any such determination, Mr. Benjamin. 

I don't know enough about It and I am not going 
to make any curbstone judgment on It. 
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MR. BENJAMIN: May I present my stipulation to 

the Court so that you may read It? 

THE COURT: I would have to read It In the context 

of the things that the Government wants to present now, ^ 

and can't tell what weight to attribute to the 

so-called first stipulation In relation to the second 

one. 

I am asking you to examine what the Government 
wants you now to stipulate and If the matters which 
It Is asking you to stipulate to are accurate and 

I 

truthful, you are required to stipulate them. 

If they are not, you needn't do so. 

If they can be made accurate by any changes, 
you are required to suggest those changes to the 

i 

Government. 

MR. GOLDBERG: Your Honor, when would you like 
to put this case on? 

I 

THE COURT: When can this case be tried? 

MR. BENJAMIN: As soon as I know what they are 

I 

trying to do and as soon as I know whether you will 
accept the stipulations. 

I need certain witnesses In one way, and what 
he Is trying to do, I will probably need a whole 
raft of them, so it may go on for two years, for all 


I know. 
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THE COURT: Are you a lawyer, Mr. Benjamin? 

MR. BENJAMIN: No, I never was. I have an 
eighth grade of schooling. 

MR. GOLDBERG: Your Honor, this case was trans¬ 
ferred to our New York office from Miami because his 
attorney was here. 

MR. BENJAMIN: Your Honor, I can't afford an 
attorney and I am representing myself. 

If I can't agree to the stipulation, I am going 
to ask the Court to appoint a lawyer for me. 

THE COURT: I think we should talk to counsel 
In the chambers. 

MR. GOLDBERG: The stipulation we have presented 

presents all the facts. 

The only thing Mr. Benjamin has to do Is sub¬ 
stantiate the amount of his loss and a factual pattern 
of the facts In the chronological order In this case. 

The 1965 year Is the year Mr. Benjamin claimed 
a two million dollar loss. We have the 1965 year. 

1966 was carried forward for 1967 and 1968. 

Those are the four years before the Court. 

THE COURT: Very well, gentlemen. 1 may wish 
to speak with you In chambers. You will be notified. 

MR. GOLDBERG: Thank you. 


oOo 
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UNITED STATES TA X COURT - 

Certificate of Reporter 

Case Docket No.: 6237-69 

Case name - Medwin Benjamin. 
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recording everything spoken during the trial, unless other¬ 
wise directed by the Court, and 

That the foregoing pages numbered 1 to J_£, 
inclusive, are the true, accurate and complete transcript 

prepared from the verbatim record made by me on Nqy.- 

13 , 1972, in accordance with the applicable provisions of 

the current verbatim reporting contract of the Court under 
which I have performed my duties as reporter. 
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THE CLERK: Docket Number 6237-69, Medwln Benja¬ 
min. 

HR. GOLDBERG: Stanley J. Goldberg for the 
Respondent. 

MR. WELCH: Walter C. Welch for the Respondent. 

THE CLERK: No response for the Petitioner, your 

Honor. 

THE COURT: Have you been In touch with the 
Petitioner? 

HR. GOLDBERG: No, we haven't been In touch with j 
the Petitioner at all. I believe he Clerk spoke to 
Petitioner either Thursday or Friday. 

HE COURT: Well, the Court was Informed that 
Hr. Benjamin's brother had died and that this had 
occurred since the case was called last Monday. 

HR. GOLDBERG: I believe that Is correct, your 

Honor. 

THE COURT: Does counsel have any suggestion 

j 

as to any further procedure in this case? 

HR. GOLDBERG: I would suggest perhaps I would 
be willing to try this case on Friday, If possible, 
or Wednesday, whenever we could get ahold of Petitioner 
I am not Inclined to move for continuance, your 
Honor, In this case. This case has been continued 
twice before. I was reading the transcript of the 
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proceeding In Miami, and Judge Atkins said he wouldn’t 
recommend any further continuances In this case. 

It was continued last December to January by 
Judge Quealy. 

And It appears this Is -- th:*se years -- this 
year Is relatively old. And I think to expedite 
Justice this case should be tried this calendar, if 
at all possible. 

THE COURT: Well, today appears to be the last 
day this Court Is going to be In session In New York. 

At the time Judge Atkins made his statement In 
Miami, the case apparently had a different posture 
and did not Involve the Issues that I understand the 
Government plans to raise in this litigation. 

MR. GOLDBERG: You mean as far as the underlying 
rationale for the loss Itself? 

THE COURT: Well, I had understood at a pre-trial 
conference that I had with Government counsel and the 
Petitioner that the Government was Intending to raise 
the question whether the loss or alleged loss was of 
such character that even if the amount Is established 
and the date Is established that It is, nevertheless, 
not a deductible loss under the statute. 

I had also understood that the Petitioner was 
going to object to the Government's raising this 
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Issue, and he was going to rely upon a stipulation of 
the facts, which had been executed In Miami but never 
filed with this Court, and that the Government, In 
turn, was demanding that a more complete stipulation 
of facts be executed and that It not be bound by any 
limitations In the earlier and unflled stipulation. 

MR. GOLDBERG: That Is correct, your Honor. 

THE COURT: This basic Issue was not before 
Judge Atkins or, apparently, he did not understand 
that 1t was Involved. 

I have no Idea what was presented to Judge 
Quealy. 

MR. GOLDBERG: Well, the same particular problem 
was presented to Judge Quealy. 

The taxpayer was advised at least a month and 
a half, two months, before the calendar on the case 
last time thav. the Govornrr nt had no Intention of belnc 
bound by the proposed stipulation In that case. So 
the record, it doesn't show on the record. All Judge 
Quealy Issued was a continuance, ordered a continuance 
of the case. 

THE COURT: I will state for the record If it 
Is of any consolation to the Government that I do not 
regard that earlier stipulation as binding since It 
was an unflled stipulation, and that the matter which 
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the Government wishes to raise Is one that the Court 
could raise on Its own motion under a well-established 
line of cases, of which the DeGroff case Is one. 

MR. GOLDBERG: I have a citation If your Honor 
wants It. 

THE COURT: You can give me the citation. 

MR. GOLDBERG: 54 TC 5970 decision. 

THE COURT: That case In turn cites a number of 
other decisions to the same effect. 

MR. GOLDBERG: Your Honor, Mr. Benjamin Is here. 

MR. BENJAMIN: Thanks for announcing me. 

THE COURT: Mr. Benjamin, your case has been 
cal led. 

MR. BENJAMIN: Yes, sir. 

THE COURT: Would you step forward, please? 

MR. BENJAMIN: Sure. 

THE CLERK: Would you state your name, please. 

MR. BENJAMIN: Medwln Benjamin. 

THE COURT: Off the record. 

(Discussion off the record.) 

THE COURT: Back on the record. 

Since Mr. Benjamin has Just arrived and has 
not heard what has been said up to this point since 
his case was called, I am going to ask the Reporter 
to read to him everything that has transpired this 
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morning In respect of his case. 

Let the record show that It Is now twenty minutes 
to eleven and that Mr. Benjamin just arrived a few 
moments ago. 

Will the Reporter read the record, please. 

(The record was read.) 

THE COURT: Indicate In the transcript that It 
has been read back. 

MR. BENJAMIN: First, your Honor, let me apologlz 
for being late. 

I came from New Jersey. 

Traffic was very bad. 

I am here. 

Secondly, your Honor, I beg to differ with Mr. 
Goldberg that this stipulation of facts that I have 
Is three years old, not one year old. And it has been 
In Mr. Goldberg's possession for most of those three 
years. 

I was ready to try last year when a judge, such 
as yourself, called me into his chambers and asked 
Mr. Goldberg to give him a better knowledge of the 
facts. And, of course, nothing was done. 

I have no knowledge as to how to file this 
Petition or whether I should file the Petition. 

But I have Mr. Goldberg's note of December 22nd. 
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And I have a riotlce here for him to produce and to 
make a part of the trial. And I have his admittance 
that he has the original. 

And If this should have been filed -- 

THE COURT: Are you talking about the so-called 
earlier stipulation? 

MR. BENJAMIN: Yes, sir. 

If this should have been filed, well, then, may¬ 
be it should have. And If It hasn't been filed, I 
am going to ask the Court to direct Mr. Goldberg to 
file It. 

My brotner died on Thursday. He was one of ny 
Important witnesses, because he was associated with 
me In all this time. So that Is one of my witnesses 
that Is gone. 

My other witness has been sick for three weeks, 
my secretary, man secretary, who was with me for three 
years. 

Besides that, I have Mr. Roe from General Ser¬ 
vices Administration. 

And besides that, I have the attorney and the 
receiver for the attorney, who carried my assets, 
which were over $8 million worth In 1951. 

Besides that, there are certain documents that 
will prove that my business continued on under the 
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guise of the receiver for twelve years thereafter, 
and there was $800,000 gotten out of the estate, 
which eventually became $400,000 that was turned over 
to the Government, which was the after run of $8 
million worth of Items. 

Mow, your Honor, with due respect for the Court, 

I am ready, willing and able to try this case. And I 
don't Intend to try anything else but the stipulated 
facts. 

And I expect to remain moot on all others. 

THE COURT: And by stipulated facts, you are 
referring to the earlier unfiled stipulation? 

MR. BENJAMIN: Yes, sir. 

You see, Mr. Goldberg, who Is a great U. S. 
attorney, I guess, because he Is always doing these 
things, I have never did this before, but Mr. Goldberg 
had demanded additional stipulation embodying every¬ 
thing word for word In the stipulation, the same as 
the previous, with the exception of these three facts. 

Now, I didn't make up these facts. These facts 
were sent to me after long and drawn-out discussions 
with Miami. I didn't put a gun up against the fellow'; 
head to give them to me. They had the same type of 
a fellow they have here who supervises Internal Revenu* 
And I didn't do anything wrong. 
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I Just signed what I thought was the proper thing 
to sign. If that Is not the proper thing to sign, 
then If the Court should overrule me, and I can't 
go on these three facts, I then have to go Into a 
mountainside full of evidence and a mountainous case 
that I will never be able to afford, and i might as 
well lay down and say "Okay, take Judgment against 
me." 

Now, 1 don't Intend to do that. I Intend to 
fight for my rights. I don't know If I am having my 
rights stepped on, and I can't tell, your Honor, be¬ 
cause I am not legally minded. 

But If there were three Items that they agreed 

I 

on and I agreed on, why should It be any different 
now? 

Why can't I say that I don't want It this way 
because I want it that way? 

Why can't we start to bring It up all over again 
If that Is what they are looking for? 

Now, I don't want to be arbitrary, but, your 
Honor, If you don't decide, I have to go on these 
three Items, and you must decide I must have -- I -- 
my entire lines of evidence must be gotten together. 

I don't know what questions they Intend to Impose upon 
me. I don’t know what they Intend to do. They might 
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ask me to produce books that are gone twenty years 

ago, that they have taken from me. 

They might ask me to do so many things that I 
will never be able to do them. 

THE COURT: flay I Interrupt you at this moment? 

MR. BENJAMIN: Yes, sir. 

THE COURT: Does the Government seek to include 
in the stipulation which it now wishes the Petitioner 
to join with them anything beyond what appears In the 
findings of the companion Court of Claims case? 

MR. GOLDBERG: Nothing at all, your Honor, 
nothing at all. We, In fact, have very little the 
Court can take judicial notice of on its own. 

The taxpayer, his case has to go on. My case 
will only be a cross-examination of whatever he puts 
on. 

THE COURT: You are willing to stand upon the 
findings of the Court of Claims as far as any additlona 
material Is concerned? 

MR. GOLDBERG: Right. 

Those are the facts, yes. 

THE COURT: Well, there you have It, Mr. Benja- 

ml n. 

MR. BENJAMIN: I didn't understand what he said. 

THE COURT: The Reporter will read It back. 
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MR. BENJAMIN: Please. 

(The record was read.) 

MR. BENJAMIN: Your Honor, this, to my simple 
knowledge, this Court Isn't any part of the Court of 
Claims. And the Court of Claims was only one small 
case as far as my situation was concerned. And the 
amount of money has nothing to do with the Court of 
Claims. 

His stipulation Is all wrong. He says 1946 I 
began to get In business, and that wasn't so. 

My grandfather was In business before me, and 
I am sixty years old. And my grandfather would have 
been today one hundred twenty years. So the business 
was one hundred twenty years old. 

So this stipulation Is wrong. 

And the Court of Claims Is wrong. 

I am just -- all I expect to argue on and, 
again, I say to the Court, with all due respect , 
that I Intend to stay moot on any other subject but 
the three Items which I would like to read Into the 
mlnu tes. 

THE COURT: I have seen those three Items. 

And that so-called earlier and unflled stipulation 
describes three issues as being Involved. And they 
were In Paragraph 15 of that earlier stipulation. 
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And no one of those three raised the question whether 
the alleged loss was deductible at all. 

That Is an Issue which the Court on It-, own 
could decide, and It could raise on Its own, as I 
pointed out before you came In this morning, and the 
transcript of which was read to you, that there Is 
a well-established line of cases that a deficiency 
may be approved on grounds other than that relied 
upon by the Commissioner, and. Indeed, on grounds 
that are even Inconsistent with those relied upon by 
the Commissioner. 

This is a well-established procedural rule In 
this Court. 

And in the circumstances. If this case were to 
be heard by me, I would feel perfectly free to examine 
any of the questions as to whether the loss which you 
are claiming is a deductible loss wholly apart from 
the question of when It occurred or what the amount 
was. 

This Is a matter which the Government Intends 
to present to the Court. It presses It upon the Court. 
And It Insists that there should be a stipulation of 
facts which embodies the necessary materials to con¬ 
sider that issue. 

It also asserts that the materials necessary to 






75a 

Tranecript of Proceeding before the 

Tax Court, November 20, 1972 • 14 

consider that.Issue are not unduly complex or diffi¬ 
cult to find, that they are set forth In the findings 
of the Court of Claims in the related litigation that 
has already been completed. 

And it seems to me to the extent that those facts! 

| 

are true that are in those findings, the Government 

! 

is entitled to have a stipulation of facts placed be¬ 
fore this Court which embodies them. 

Are you willing to enter Into such a stipulation. 
Hr. Benjamin? 

MR. BENJAMIN: Your Honor, whatever you said is 
so, and the Government can prove anything they like. 

but according to the first stipulation, we 
agreed. And we agreed that there were three Items 
to be determined before the Court. 

Now you can have your trial. If you like. And 
I will sit here for the trial and give the Court all 
the respect that they are entitled to. 

But you must give me time to get my witnesses. 

1 must know how to file the stipulation. 

I have an order. I have a notice to produce 
that I am going to serve on Mr. Goldberg this morning. 
He has the original, and just as well that he can 
file anew his stipulation. He certainly can flic 


the old one. 
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THE COURT: A stipulation, of course, reflects 

\ .t 

an agreement between the parties. And If at the time 
the case Is called for trial that agreement does not 
exist, even though there had been a prior meeting of 
the minds, if at the time the case Is called for 
trial that agreement does not exist, I cannot say that | 

I can force the filing of something to which both 
sides do not agree at the time It is being filed. 

How It may well be that the Petitioner Is not 

I 

ready for trial In the respect of this issue. And it ; 
may also be that the Government Isn't prepared tc 
place the facts before the Court in the absence of an 

approprlatestipulation. ! 

The rules of Court provide machinery for obtaining 
stipulations of facts that are not In dispute. Rule 
31-B-5, was devised precisely for that purpose. 

And In the present posture of the case. Rule 
31-B-5 Is not available since the time limits have 
already passed in respect of this calendar. That 
would not be true If the case were scheduled for trial 
on a later calendar. 

I gather that Mr. Benjamin is not ready at this 
point for trial. And I gather also that In the cir¬ 
cumstances the Government Is not ready In view of the 
fact that It does not have the stipulation v/hich it 
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wishes. 

It would seem to me that the ends of justice 
would be best served in this case if there were a 
continuance at this point to enable Mr. Benjamin to 
assemble whatever materials he wishes to assemble. 

And also If he does not agree to the stipulation 
that the Government wishes him to enter into, it 
would serve the Government's interest so that it could 
file an appropriate motion under 31-B-5. 

Do the parties wish to make a joint motion for 
a continuance at this tine? 

MR. BENJAMIN: I wish to make one statement for 
the record, your Honor. 

Though I said I didn't know how to force the 
Government to file this stipulation and thought that 
under ordinary circumstances when they did have a 
signed copy they would file It, the Government knew 
of this stipulation. 

And I point to the fact that Mr. Goldberg knew 
of the stipulation since December 2, 1971, where he 
wrote me a note and said, "Dear Mr. Benjamin, enclosed 
find a copy of the Stipulation of Facts In your Tax 
Court case. Docket 6237-G9. 

"We have the original copy, and your signature 
has been conformed to the enclosed copy. 
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“If you have any further questions, please be 
free to contact me at 264-0270." 

And Mr. Goldberg’s signature. 

Where woul1 a man In the ordinary walks of life 
come to think that there was some sort of trickery, 
that If they didn't file, then it became null and void? 

It doesn’t sound possible, your Honor, that 
things like that could happen. They could happen 
where there were no rule or justice or 31-Bs and so 
on. 

1 depended mainly, absolutely and honestly on 
these three items since 1970 and was always willing 
and able and ready to go to trial until I came here. 

THE COURT: Mr. Benjamin, there Is Involved here 
a deduction of a very large amount of money based upon 
an alleged deductible loss. 

The first thing that would occur to me when I 
pick up the file of any such case is whether the loss 
Is deductible in any event, regardless of the amount 
or time. 

The stipulation that you referred to that you 
entered into v/1 th the Government was not filed. And 
when the case is called for trial, as It was a week 
ago today, on this calendar, that stipulation did not 
represent the then existing agreement of the parties. 
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The Government did not agree then. 

I do not regard that stipulation as tying tlie 
hands of the Court. And, as I pointed out a few 
moments ago, even If the Government hadn't raised the 
question, the basic dedjctabi11ty of this loss, the 
Court would he free to consider it under a long and 
well-established line of cases. And I don't wish to 
go over that any further with you. 

I have sought the suggestions of counsel, which 
Is the procedure to be followed in this litigation 
at this time. 

I have suggested that the ends of justice would 
perhaps be best served if there were a continuance so 
that Mr. Benjamin could assemble such materials that 
he wishes or feels that he needs for the conduct of 
his case. 

And that would to that extent be to his advantage 

And it would be to the advantage of the Govern¬ 
ment in formulating an appropriate stipulation to be 
able to invoke the provisions of Rule 31-B-5 in the 
event that an appropriate stipulation were not entered 
Into. 

Can we bring this to a head, gentlemen? 

Mr. Goldberg. 

MR. GOLDBERG: I would like to make one statement 
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your Honor. 

The case originated In the audit of Mr. Benjamin's 
1965 Income tax returns, on which he claimed a $2 
million business loss. He stated this deduction arises 
from the confiscation of my business property by the 
General Services Administration pursuant to judgment 
In the amount of $957,035.16 plus interest on March 5, 
1951 . 

The loss represents my basis from the property 
confiscated. 

My counsel here claims $607,655.31. 

Plus damages have been In litigation and were 
decided In the United States Court of Claims on July 
16, 1965, Case Number 533-52. 

Although successful in several counts of the 
litigation, the Court's decision afforded me no relief. 

Certain claims by the GSA offset the amounts 
awarded. The amount of the loss was determined by the 
final disposition of the litigation on July 16, 1965. 

This Is the basis that the notice was Issued, 
and this Is what I am relying on. This Is the only 
facts that I consider necessary In this case. And 
they are a reported decision. 

1 am willing to go along with the facts In the 


case. 





1 

2 

3 

4 

5 

6 

7 

8 

:9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


81a 

Transcript of Proceeding before the 20 

Tax Court, November 20, 1972 

THE COURT: I am asking you now In order to bring 
this matter to a head so that the Court can proceed 
appropriately, I ask you what procedural step you 
wish to take. 

MR. GOLDBERG: Procedurally I am willing to go 
on with the trial. 

I feel that the -- 

THE COURT: I cannot take judicial notice of the 
facts in the Court of Claims findings. These are 
matters that the parties have to stipulate. 

They can either stipulate to them by agreement, 
or, falling agreement, you have available to you 
machinery under this Court's rules for obtaining 
them. 

MR. GOLDBERG: Your Honor, I am willing to go 
along with the Initial stipulation deleting Paragraph 
15. 

And we can go on with the case today. 

If that Is all Mr. Benjamin Is complaining about 

THE COURT: Mr. Benjamin doesn't seem to want 
to delete Paragraph 15. 

MR. GOLDBERG: This situation Is going to arise 

again. 

THE COURT: Furthermore, Mr. Goldberg, this 
doesn't give you all the material you want to place 




21 


82a 

Transcript of Proceeding before the 
Tax Court, November 20, 1972 

before the Court, as I understood your representations 
to me In our pre-trial conference. 

MR. GOLDBERG: Well, the nature of the loss and 
whether It is deductible or not is certainly establishes 
by the facts in the Court of Claims' case in that 
respect. 

THE COURT: The Court of Claims* case is before 
me only as a decision. 

MR. GOLDBERG: Right. 

THE COURT: The facts in the Court of Claims' 
case are not before me. And you would have to place 
them before me in some appropriate fashion. Judicial j 
notice Is not the way to do it. And I would not take 
judicial notice of it for the purpose of relying upon 
the facts. 

I would rely upon the Court of Claims' decision 
as a decided case. And that is all. 

MR. GOLDBERG: Well, I think it is up to the 
taxpayer to make a motion, if he wishes to, under 
31-B-5, because I will have nothing to stipulate to. 

I will go along with the statutory notice which dis¬ 
allowed the amount In the year only. 

MR. BENJAMIN: Your Honor, due to the fact of 
the death of my brother and the confrontation in Court 
here, which I didn't know which way to go, I am not 
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ready to try., I won’t be ready for a week. I haven't 
notified my witnesses. 

THE COURT: Are you asking for a continuance? 

MR. BENJAMIN: I would like, please. 

THE COURT: For reasons that I have Indicated, 
that I think the interests of justice would be served 
for both sides, and In order to enable this litigation 
to be properly presented to this Court, I an going to 
grant the Petitioner's oral motion for continuance. 

MR. BENJAMIN: Thank you. 

THE COURT: And I hope, gentlemen, that the 
next time this case comes up that there will be an 
appropriate stipulation of facts to be presented, and 
that the Government will take, that if It cannot ob¬ 
tain the agreement of Petitioner, that It will take 
advantage of the rules of this Court. 

MR. BENJAMIN: Your Honor, please, one question. 
Is there any procedural way that I have to get 
him to file the stipulation? Is there ar.y way that I 

can do It, do It legally? 

THE COURT: You mean the earlier stipulation? 

MR. BENJAMiN: Yes, sir, even If It Isn't any 

good. 

THE COURT: When this case Is called for trial - 


MR. BENJAMIN: Yes. 
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THE COURT: You may obtain the filing of that 
stipulation, and the Court will give It such weight 
as the Court deems It appropriate. 

HR. BENJAMIN: Thank you kindly. 

THE COURT: I would simply state for the record 
at this point, however, that if the Government repre¬ 
sented to me at that time that stipulation does not 
reflect Its agreement at the time It was being filed, 

1 would not give it the weight which you wish to 

attribute to It, Mr. Benjamin. 

This Is a statement for the record which I am 

now making. 

MR. BENJAMIN: Fine. 

But If Mr. Goldberg didn't know the agreement the 
two other fellows in Miami made, wouldn't It be proper 
to bring them up here and know that they did make an 
agreement with me? 

THE COURT: This Is a matter for argument. 

MR. BENJAMIN: Thank you. You have been very 
kind to me, your Honor, and very fair. 

(Whereupon, at 11:12 o'clock a.m., the case was 

adjourned as described above.) 
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PROCEEDINGS 

\ ,T“ — ~ — " 

THE CLERK: Docket No. 6237-69, Medwin Benjamin. 
Your Honor, this is the case on which the 
gentleman called me stating he was delayed in traffic. 

THE COURT; And n<a one has answered. 

Very well, if you’ll call again at the close of 

the call of the ot.n.rs. 

(Whei'eupon, inis case was postponed 
until the end of the calendar call 
as indicated.) 

THE CLERK: Docket No. 6237-69, Medwin Benjamin. 

(Pause.) 

Your appearances please, gentlemen? 

MR. BENJAMIN: Medwin Benjamin for himself. 

MR. GOLDBERG: Stanley J. Goldberg for the 
Respondent. 

Your Honor, the Respondent is ready tor trial in 

this case. 

MR. BENJAMIN: Your Honor, the Petitioner would 
like to take this case and join it with a previous case 

that is before the Court. 

All of the facts in the previous case and this 

case are the exact same items with the exception of the 
facts in the previous case goes from ’67 to ’68 and this 

case is '69 and '70. Am I right? 
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MR. GOLDBERG: Your Honor, there is a :nt c< ' 
that was petitioned and answered. I don't have the presen. 
docket number, but it's a '73 case which is related to the 
present case. 

And I think Mr. Benjamin would like to make a 
motion to consolidate that case with this. 


entitled 
I believe 
case that 


1 have no objection. 

The issue in this case is whether Petitioner is 
to an operating loss in '65. The present docket , 

, has the year '65, '6, '7 and '8. And the other 

was recently petitioned was either '68 and 'u'J oi 


1 6 9 and '70. 

But the latter two years where this particular- 
case leaves off. But those were the carry forward years, 

in other words. 

MR. BENJAMIN': They were the carry forward years 
f rom '6 5 to 1 /0. 

THE COURT: Has Mr. Goldberg stated it accurate] 

what it is you want to do? 

MR. BENJAMIN: Yes. Yes. 

MR. GOLDBERG: I don't have that present docket 

with me now, but I cat et that for you. 

MR. BENJAMIN: I have it with me, I t nk. 


(Pause.) 

Is that the same one? 
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(Mumbling.) 

v •• 

(Pause.) 

THE COURT: All right. If you're agreed on that, 
the cases can be ccnsolidcted for trial, brie!ing and 
opinion when you get that lolder, Mr. Goldberg, so that 
you'll be able to accurately describe it. 

MR. COLT.:. KG: Yes. 

THE COURT: Now, do both parties want trial? 


MR. BENJAMIN: Yes. 


and the 
attorno 


Your Honor, the sum and substance of this case 
arguments that I've been having with the government 
> is the stipulation of facts that were agreed 


I 


j 


upon in this case in Miami. 


i 


The government attorney keeps forwarding 
stipulations of facts and the stipulations that he 
are true to some extent. But he just refuses to - 
to the signed stipulation'of three important facts 
were done in Miami. 

They seem to disregard Miami, Florida as 
not a part of the United States. And I just can't 
it. 


the 

forwards 

agree 

that 

a -- as 

understa 


i 

i 

i 

I 


My theory and my thought is that if a stipulation 
of facts was signed in Miami by U. S. government attorneys 
and I'm appearing in New York on the same case, that 
stipulation should be. 
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Since the time that this case was called and 


• » 

since these arguments, ny two important witnesses have died. 



My brother died and tne gentleman that was my secretary feu 


4 

a number of years through all this holocaust died. 


“> 

It leaves me with practically no witnesses for 


ii 

the case. 


i 

However, I don't think I'll need any witnesses 


S i 
| 

if the stipulation that was signed in Miami were moved along ! 

I 


with this case in h'ew York. And I think that the trial 


! 11 

would be very short and I could take care of it myself. 

! 

1 ! 

If you will agree or you will advise or you will sugges l 


1 1 

to the U. S. attorney that these -- that this -- these 


i.: 

facts that were signed in Miami should stand in this case 

| 

1 4 

in New York. 

* i 


i:> 

1 

THE COURT: What do you say to that, Mr. Goldberg? 



MR. GOLDBERG: Your Honor, the case was heard 


17 

before Judge Atkins in Miami on June 1571. 


! - 

A stipulation was entered into by an attorney 


r* 

representing the Respondent in his Miami office and Mr. 

1 


Benjamin. 


ri 

Petitioner at that time -- 


»• 1 

MR. BENJAMIN: May I stop him if he's not true. 

1 

■Kl 

Your Honor. I mean, if he's -- he's just forgetting a 

i 

21 

few things? 


THE COURT: You'll have to wait until he finishes 
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and then straighten him out. 

MR. BENJAMIN: I see. Okay. 

MR. GOLDBERG: According to the transcript of that 
proceeding which i have in my file, the government was going 
to move to dismiss tor lack of prosecution. 

At that time, Mr. Benjamin moved to have the case 
venue changed the case set for trial in New York inasmuch 
as he was going to have -- get an attorney by the name of 
Mr. Buchsbaum. 

At that time — Mr. Buchsbaum --B U C i! S B A U M. 

He said he had engaged Mr. Buchsbaum and wanted 
Mr. Buchsbaum to look over this stipulation of fact. 

Judge Atkins refused to have the stipulation filed. 
And the case was continued. And f '~2 new place of trial 
was New York. 

The case then came before Judge Quealy here in 
New York City. I represented the Respondent at that 
particular" time. And we had the same type of problem. I 
wrote Mr. Benjamin when I received my file to cone in for 
a stipulation of fact conference. And Mr. Benjamin said he 
had previously stipulated to something in Miami. And I 
said that I would not be bound by that stipulation since 
time has changed and the events have changed in this case 
and a stipulation was not filed. 

Judge Quealy continued the case. 
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This case .came befoi'c Judge Rauin in November of 
1972, and at that time Judge Raum advised the Petitioner 
that he would not require the government to file the 
stipulation that was signed by the parties but unfiled in 
Miami 

MR. BENJAMIN: If Your Honor please, I need a 
pencil and a piece of paper. I can't remember all these -- . 

MR. GOLDBERG: And again 1 sent Mr..Benjamin a 
proposed stipulation of facts last month with the exhibits 
attached. 

Judge Raum was quite emphatic and we did have 
extensive discussions with him in chambers regarding this 
problem. And he said tne stipulation was not fij.eo in 
Miami. And he would not require the government to file 
the stipulation in this case. 

(Pause.) 

THE COURT: Yes, Mr. Benjamin? 

MR. BENJAMIN: Your Honor, if I ever saw a bunch 

of double talk, this is it. 

I just can't understand it. 

I never went to Court in Miami. The stipulation 
that I signed in Miami was done mostly by mail from Miami 
to New York. 

And none of the Judges have ever agreed that the 
stipulation that I had would not be heard. 
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In my last appearance in this Court, -- I asked 
the Court to consider the stipulation and they told me that 
it wasn't filed. 

I asked the Court to ask Mr. Goldberg to file the 
stipulation, and they said, when it did come to trial again 
that Mr. Goldberg would file the stipulation. And it so 

st iter, in the rnir.d-s here. 

(F'ause . ) 

Now, I don't know cl any facts that could have 
changed the stipulation when the stipulation refers to 
1981, '32 and 1993 . What are the facts that might have 
changed between 1970 and 1373 that has to do with 'SI or 
’ S3? 

1 think that Mr. Goldberg might have an idea that 
I obtained this stipulation possibly by threats or 
coercion or by bribery. I just don't know why he 'won't 
adhere to the stipulation of facts. 

He sends me a stipulation of facts that includes 
everything that says the truth and leaves out the three 
most important ones that I signed. 

1 could have tried this case in Miami, if I didn't 
have this stipulation of facts that I needed. 

And the stipulation so states in no uncertain 
terms there are three things to be tried before this Court. 
And I intend to try them three things. And if the stipuiati 
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that's signed .in Hi ami isn't any good New York, well 
then it just isn’t any good. 

If he':, trying to stop me in any way from filing 
it, then that's another thing. But Mr. Goldberg had this 
stipulation in 9VO and with his own handwriting sent me 
a copy of it in IS72 explaining to me that this was the 
stipulation that wa.> tiled in Miami and this is the item 

that we're going to go by. 

After that time, he decided to change his mind 
and he didn't like that stipulation. ihat he don t J_ke 

| < 3 >- 

the things that other people do. And what he does is the 
proper thing. 

the COURT: Mr. Benjamin, a stipulation is an 
ambulatory sort or thing and until it's filed either par 

has the right to change his mind. 

The Respondent certainly does in this case. 

This stipulation which was signed in Miami ha*, 
never been filed. This case has never been tried. 

1 will not require either party to file a 
stipulation in this case. Now, we're going to go forward 
from there. 

Are we ready to go to trial in this case. 

MR. GOLDBERG: Your onor, that is fine with me. 
MR. BENJAMIN: Your Honor, please, if you were 
talking to me. Your Honor, please, the Judge the previou 
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Judge last year said that I could file the stipulation wnen 

\ ,1 

I went to Court this year. 

(Pause. ) 

Now, the stipulation was duly signed. I don't 
know the process of the Court and I don't know whether you're 
supposed to file it or whether you're not supposed to file 
it. But this was signed and this was agreed upon. 

MR. GOLDBERG: Your Honor? 

THE COURT: But apparently it's not agreed upon 

now. 

MR. BENJAMIN: Have they the right to change a 
stipulation? 

THE COURT: Yes sir. And so do you. 

(Pause.) 

Now, without the stipulation, does that leave 

any facts stipulated, gentlemen? 

MR. GOLDBERG: I sent Mr. Benjamin a stipulation 
of facts, Your Honor, which I think puts forward all the 
facts in the case that can be reasonbly stipulated. 

And it was a quite lengthy one, with exhibits 
attached, and I see no reason why Mr. Benjamin won't sign 
that stipulation. 

(Pause.) 

THE COURT: Are you willing to sign it, Mr. 


Benjamin? 
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MR. BENJAMIN: If he adds the three items to it 

that belong -- that came around the original stipulation. 

TIIL COURT: V.’ill you add the three items, dr. 


Goldberg? 


them? 


HR. GOLDBERG: No, 1 won't, Your Honor. 

THE COURT: He won't. Will you sign it without 

MR. BENJAMIN: No sir. 


THE COURT: How long will it take to try the 

case with no stipulation, gentlemen? 

HR. BENJAMIN: Your Honor, if they don't adhere 

to their original agreement, 1 have no way of trying this 
case without a voluminous amount of papers, files — this 
goes through -- back through 1951 and '52 -- and it might 

very well take months. 

And I don't have the money to do it with. 

HR. GOLDBERG: Your Honor? 

THE COURT: Yes sir? 

HR. GOLD3ERG: This -- when I first obtained the 
case, it was transferred to me from Miami, it was assignee 
to me in 1971 -- Mr. Benjamin was fully aware that I was 
proposing a new stipulation of facts and that wnat his 

burden of proof would be. 

The gentlemen supposedly that are involved - we 

had another government agency in cur -- in thi^ 
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they could have been subpoenaed. The records --a year 
and a half ago. 

(Pause.) 


THE COURT: This case is getting quite old, .r. 

Benjamin. I think we’d better go to trial. 

w’e’ v. h id an awful lot of pretrial machinations 

1 thinK I'd better give you a setting and we i-*- go to 


1: . a 1 . 


i il"' • of 


SoMbexv , how long do you think it will take 


to try the case? 

MR. GOLDBERG: Oh well. 1 would say -- if the 
stipulation were signed that I sent him -- peihap^ 

than a day, a day and a half . 

THE COURT: Well, now in this case the entire 

burden of proof is on the Petitioner'. 

MR. GOLDBEkO: Right. 

(Pa u s e . ) 

MR. bERJAMiR: In other words, Your Honor, are 


you ruling that the former p 


"C1 \ < i T w ci s s x ^ n <2 


r*_ 


THE COURT: Yes, sir. A stipulation is ambulatory. 

I 

Until it is filed with the Court, either party* can withdraw j 


from it. 


You can't force anybody to sign a stipulation. 
This has never been filed. It's never been a Court docu- 
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mcnt. 

MR. BENJAMIN: Your Honor, you just said you can't 
force anybody to sign the stipulation. 

THE COURT: Tnat's right. 

MR. BENJAMIN: I didn't force them to sign tt. 

THE COURT: To sign and file. 

MR. BENIAMIN: The - - I have a letter from the 
United States Attorney's office in Miami saying that they 
didn't file it because they wanted to keep it tor future 

referenee. 

Does that mean that it isn't any good? Or they 
didn't file it because -- 1 have a letter here. it says, 
"In response to your letter of November 20th, our records 
reflect that the executed -- executed stipulation of tne 
facts were not filed with the Court, but was returned for 
future use." 

What use have they got with it? 

THE COURT: What is it? 

MR. BENJAMIN: You should contact the New \or< 
regional counsel office to which your case was assigned 

in connection with your request. 

THE COURT: Let me see the letter, please/ 

MR. BENJAMIN: Yes sir. 

MR. GOLDBERG: Has Your Honor had a chance to 
look over Judge Atkins' -- ? 
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MK. BENJAMIN: If Your Honor please -- 

MR. GOLDBERG: -- Judge Raurn’s -- ? 

MR. BENJAMIN: — he’s all out of — . 

(Pause. ) 

Tin: CCUki: Well, there are many uses to which 
a signed stipulation could be put. It could be used for 
reference. It cou. i re used tor many things. 

Until it’s filed, Mr. Benjamin, -- 

MR. BENJA.MI N: I don't know how 

THE COURT: -- it is not a Court document. 

MR. BENJAMIN: Your Honor, I don't know how to 
life it. And the Judge before you -- 

THE COURT: You can't file it. It takes both 

parties to iile it. 

The stipulation has to be an agreed thing. 

MR. BENJAMIN: The Judge before you said that the 
stipulation could be filed at the time of the -- item that's 
coming up. I have it here. I can't -- I guess I'm too 
nervous. 

1 can't read it, but it's in here, Your Honor. 

MR. GOLDBERG: Judge Raurn, in fact, would not 
accept the stipulation. He suggested the government file 
a Rule 35 -- 31B5 motion to compel Mr. Benjamin to stipulate 
our new proposed stipulation at that time. 


(Pause.) 
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MR. BENJAMIN: It's -- well, Your Honor, I -- I -- 

\ 

really must go anew info the case if they won't accept the 
stipulation they have. 

And it would at least take me three months to 
prepare it. It's a voluminous case. It's a large case with 
large figures that lias to do with over eight million 
dollars worth of inventory that were destroyed by the 
government and their receivers. 

The -- the proof of it would be just colossal. 

MR. GOLDBERG: Your Honor, this is not a surprise 
for Mr. Benjamin. This was explained to him several times 
before in the last two years. 

(Pause.) 

MR. BENJAMIN: I'm not looking for an edge of 

any kind. 

I'm just looking for somebody to say and do what 
they agreed. 

MR. GOLDBERG: Your Honor, I think at that time 
when this case came in Miami we were duped by Mr. benjamin 
to believing he had an attorney here in New Yorx who was 
going to review the stipulation at that time. 

I don't believe — I've never been contacted by 
any attorney Mr. Benjamin has in New York. 

(Pause.) 
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In fact. Judge Atkins refused to accept the 
•>.» 

f, t i pulation. 

MR. BENJAMIN: That's so, Your Honor. Judge 

Atkins said it could be entered. 

MR. GOLDRER : Did you have the transcript of 


Judge Atkins' 


MR. BLNJAM IN: I’m looking for it now. You 


make me so nervous. 

MR. GOLDBERG: Well, I have it. I’m sorry. 

MR. BENJAMIN: Who's Judge Atkins, the first 

Judge or the second? 

MR. GOLDBERG: That was the one in Miami when 

you appeared in Miami. 

MR. BENJAMIN: 1 never appeared in Miami. 

MR. GOLDBERG: Then your name got on the record 


somehow. 

MR. BENJAMIN: Well, but I was never there. 

Did you see me there? 

MR. GOLDBERG: The Court has an appearance in 
Miami on June 7th, '71, Mr. Benjamin pro se. And cur 
office of the Chief Counsel was represented by Andrew 

Weinstein of our Miami office. 

MR. BENJAMIN: Maybe I was. I don't know. Let 

me see that. 

MR. GOLDBERG: I think you better look at this 
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transfer, Mr. Benjamin. 

t •* 

(Pause.) 

MR. BENJAMIN: Yes. 

THE COURT: I believe you were in Miami on June 7, 
'71, Mr. Benjamin. 

MR. BENJAMIN: Yes. Yes, I see that. 

(Pause.) 

THE COURT: Gentlemen, I think we'd better go 
to trial. This has been kicking around for years and years 
and things have to come to an end some time. 

(Pause.) 

When -- what day do you want ■> go to trial, 

gentlemen? 

MR. BENJAMIN: I need three months. 

THE COURT: Well, we're going to go to trial at 

this session, Mr. Benjamin. 

MR. EENJAMIN: I don't know what your session is. 

THE COURT: The session is set to start on 

October 1 and to continue until the cases on this calendar 

have been disposed of. 

« 

I'm probably going to give you a starting date 
of Thursday or Friday this week. 

4 

MR. BENJAMIN: It is absolutely impossible, Your 

Honor. 


THE COURT: Well, it's — but this has been going 
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on ever since -- what's the first year -- what's the date of 
the statutory notice in this case? 

MR. GOLDBERG: The date of the statutory notice 
was '69. September ?6 , '69. 


THE COURT: All things have to come to an end — 
MR. BENJAMIN: Yes sir. 

THE CuJRT : -- and we have to try this case with 
no stipulation, bear in mind the burden of proof's on you. 

We'll stni't out and you'll just do the best you 


can. 

MR. BENJAMIN: Your Honor, I intend to go through 
with this case if I can. Rut to be prepared properly I 
must have three months. 

I'm prepared to -- 

THE COURT: Mr. Benjamin, you've had about three 


years. 

MR. BENJAMIN: And I'm prepared to go to trial 
tomorrow morning on the three facts that we’re stipulated 
to, but you have seen fit to disregard the stipulation that 
I've had signed. 

So, now 

THE COURT: Sir, it is not a stipulation in that 
sense. It has never been filed in this Court. 

(Pause. ) 


MR. BEN'JAM IN': 


Are they the rules of the Court tha 
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should a stipulation not been filed it is void? 

THL COURT: It's not a stipulation until it's been 

filed. 

MR. BENJAMIN: It's not a stipulation. 

Well, of course my opinion is that it is. 1 would 
lake to have three months to _ry my --to assemble my iacts. 
And it's large enough to take three months. 

However, if you make me come into Court on 
Thursday and not giving me the proper amount of time, I've 
no other alternative than to lose the case by the fact that 
I wasn't prepared. 

Now, you're the first Judge that's said that t:ie 
facts that were agreed upon by lormer -- by U. S. attorney. 

THE COURT: They haven't been agreed upon because 

it's never been filed. 

MR. BENJAMIN: Your Honor, I agree with what you 

say because you know the law and I don t. 

I only know that they were agreed upon because 
they were signed. They were signed by — and agreed upon 
by people that signed. 

Now, maybe they were signing them lor themselves, 
1 don't know. But I do need three months to prepare. if 
you want to take me and put me up against you lor this 
Thursday when I'm not prepared, I mast tell you now that 
the government is taking advantage of me because I can’t 
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be prepared. And they nave nothing other to do than to win. 

/ if they have nothing other to do than to win, I -- j 

intend to remain mute on all facts except the three that they 

N > 

decided to try me on. 

You must give me the time that I need to prepare, 

Your Honor. 

(Pause . ) 

THb COURT: How long do you think the trial will 

take, Mr. Goldberg? 

MR. GOLDLu'.RC: Well, -- not knowing what Mr. 
Benjamin has in mind, I would say a day, a day and a half. 

(Pause.) 

THb COURT: Very well. I'll give you the setting 
at the close of the call of all of the cases here this 
morning. 

’ Call the next case please, Mr. Groves. 

(Whereupon, this proceeding was 



concluded as stated aoove. ) 
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UNITED STATES TAX ^OURT 
WASHINGTON 


rr.7T.TM- "BENJAMIN: - - etr ii *:, * Y. 

Petitioner, 


COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 


Docket No. , 

6237 - 6 ? 

$ 0 £ 6-73 


ORJZi CONSOLIDATING CASES 

£. c.n„ai££tiorn u° r re ‘ I,C ‘‘ ,lont rre«nt at the tt». APtor 

P etltione r' 6 oral motion for consolidation is 
planted in that the cases at docket numbers 6237-69 and 5C5o-73 

SC" 11 -" for **1. — opinion, 

0 RD 2 RZ 0 , that the above-consolidated cases are s«t fnv 

Court Courtroor. 


(signed) Druco H. Fbrrester 


Judge 


Dated! New York, New York, 
October 1 , 1973 , 


only 


0 Y 


x -nOi 


• 1 —Hlilil WH| It ■—O ft 


form so 
*•». Ap im 





( 1 


Motion to Dismisfe for Lack of Prosecution 
Docket No. 6237-69 , 


MKDWIN HFNJAMIN, 


UNf'I’l-.D STATU S TAX COU RT 


Dot i t i oner ,) 
) 
) 
) 

r <>;:•■ f SS lONi’R 01' 1 NTKKNA1. RKVl'NliE , ) 


<J. s. I AM C‘ • ■> 

fil£d ai 

lit »V YOllil 

OCT 4 Yfid 

CC&XT _ 


v. 


Docket No. 6237-69 


respondent . ) / 

MOT I ON TO 0 1 : '': ' kOR _ LACK ON 


THK Ki.srONDKNT MOVFS that the Court divitffss the aho^c-^ 

‘ ''/S'' 

LI O 1" 


r ‘ -1 i/ 

, : > (! case for lack of prosecution; and find in-its ore 


f 

< 

tlicru are due from the petitioner deficiencies in income i 

. x . * 

lv ., and additions to the tax, as set forth in the statutory ^ 
n . t;( _,vof deficiency dated September 27, 1969 and September 26, 
1969, upon which notice, the above-entitled ease is based, 
as follows: 

. Deficiency 


Tayable Ye ar 

1963 

1966 

1967 

1968 


Addi tio ns to the Ta r., Cede of ’ 934 
Income Tax § 66 31 (a ) § 0- 


$ 3,136.38 

1,130.00 
26,117.18 
206,623.36 


$ 313.63 $ 136.72 

169.69 

2,611.72 1,326.98 

30,993.83 10,333.03 


IN SOrrORT THF.KF.or, the respondent respectfully shows 

c? 

unt o t he fourt: 

1. This case was regularly called for trial at the Trial 
Session of this Court on October 6, 1973, at New York City, 

New York. Counsel for the respondent appeared and announced 

» 

n-.id, fur tii.il. No appearance was made bv or on behalf of 
i he p"tit ioner. 


1 i 

i • 


33 
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Motion to Dismiss for Lack of Prosecution 
Docket No. 6237-69 

\. ___ 


0 All the material allegations of fact set forth in the* 
( . tilillll i„ support of the assignments of error have been 
pi((1 respondent in his answer. No issues have been raised 
M v!j j r |. (| 1C hMf-PcMi of proof is Upon respondent, and the 
, p , :(ll , n .. has not conceded any error assigned in the petition. 
3. No evidence has been adduced in support of the nssign- 

, ts ol error raised in the petition. 

• 4 . A copy of the notice of deficiency for the taxable 
V 196.") and 1966 and a ropy of the notice of deficiency 

J>r L i,e taxable years 1967 and 1968, upon which the case is 
based are attached as Exhibits A and B, respectively. 

WHEREFORE, it is prayed that this motion be gar an ted. 


V&, ./"c" ^ : 

V LAWRENCE B. GIBBS, 

Acting Chief Counsel , 
Internal Revenue Service. 


/ / xx 


OF COUNSEL: 

MAEV!N E. HAGEN, 

Regiona1 Counse1, 

STANl.EV J. GOLDBERG, 

At terney, 

Internal Revenue Service, 

?t. Federal Plaza (12th Floor), 
New York, New York 10007. 


Ug i 0 1^' 3 


' _ ^ . _y .04 ___ _ . _ . ... 

Cxfi*!!!n. t Jt A"*to Motion to Dismiss for Lack of Prosecution 


Docket No. 6237-69 



Ap :Hia tlfi :HEM 


' l ;'. H'duin t.Mij/.nin 

50.7 * Collinu A’, rnue 

Li .".u Dench , Florida 33140 

Dear 1 -i. Lcuj'.iin: 

T~I o Vo nr 

l.V.ded: Ptf icicney : Additions to Tex 

19$ . "ode 
Cootie:. .Section 
'fox __ __ 6631 ( 0 ) &6I>3( a ) 

I \o. 31. 1963 $3.134.33 $313.43 $156.72 

31, 196o l, 130.CO 169.49 

In «.ccw» <U roe ri.1 LVr n 4 v»-{ -ierr. of c::li.tfng intern.**! revenue la**f, 
notice, ir yiven ti . t the 1 > >r;> nation of ycur inccvc tns liability 
f i tee eve-r^te.l t;»:;ei>‘f. y. nrn direleson deficic'.oi. s in the re-cants 
r.hevn above. A. ; rc/c*. it »■!. . d; f icio.acic 3 has been node under the 
pr vit i.-nu of t t irf emr 1 r..v.-nug latr.t rpulicoblc t.» jeopercy .-.sses^ents 
The attached st..' ant then—, the ccrspuii.fion of the deficiencies. 

If you decide to o. nice t t?cterrination, you rvrt do so by filing a 

tctit.ii.a within 90 cl.-yc (1 f-0 dtyc- if yon see outride the States of the 
Union and the Dif.trlet of Cole .thin) Crc.J the date ot this latter with 
the T.v: Court ot t’.o United Mater. in accord/nee with its rules. A 
copy ol the. rule o£ the cut ury be cd-’t.aired by writing to the Clerk, 

Tax Court ot the United Stater, liox 70, Washington, l). C. 20044. 

'ft Sincerely yours, 

4 

Px.iulol ph W. Tt ewer 

Co-mi bp loner 

11 0- ic/ f -^ n-y >> 

A. V. footten 

Aunist ant Chi*i 

Appel late I'r /.:>» h < :' • 

1ncloan re: 

St nt 1 ai nt 

EXHIBIT A 


ONLY COPY AVAILABLE 
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Docket No. 6237-69 


IsiDfeSGM 

fnSornrJ novenuc Ccrvico 

p*i» _ xxr:.«.vj cuciciot 

SEP 2 ^ W53 , 


Mr. Hriluln Rcnjr.uln 
f<(-05 Collins tr.Ui- 
lUcu\l D ntli, Plnridn 331A0 


Sir: 


To*obieYfOf (See .V l^CLUlC AlC^t Ik '!) 

Ended: Pel »Cicncy; 


f 

% 

« 


4 


J 


V 


In accordance with the prov.sions of existing inter:.::! revenue laws, nc’t.-e ts arver that ’ho 
deterrr.imtion cf your income tax liability disclose? a ieturer -y c: do;icier.nes ir the a. 
and fci the taxable -.tars shown ateve. Assess-., rt cf the dearirnry w r irf; rrcnr.es ha:. :em 
rnp under the provisions of the internal revenue la .vs applicable :r ■•■»--v-ly -tyc* -j.-er.ti. 1 
enclo:.»*d statement shows the computation ot the deficiency ot deficTmcics. 

R >"-«* C ^ C1 ^- ,c contest this determination, you must do so hv film? a r-Mirn wi'-.m 9? d -.e 
(. v.) .lay., if you are outside the States cf the Umcr. and the I istriot cf Ccluv.l ia! v - , re 
c! thi., let tot - it h ti.e Tax Ccuit cf the United States in accordance with its rules. A ,-:py c: t 
rules of the Court may to obtained by writing to the Clerk, Tax Court of the United Static, Lv 
Washington, b. C. 20CM4. 


& 


£J 


Very truly yours, 

Randolph W. Thrower 

Commissioner 

By (L. J*. O’DOKSSLLj. JR- 
District Director 
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Hr. licdwin lieujamin 
Miami Heath, Florida 


Schedule 


Delinquency Penalty Ncp.l ip.cncc Penalt; 

Taxabl- Year Ended D lclency Section 6651(a) Section 6653(a) 

Decenher 31, 1067 $ 26,117.18 $ 2,611.72 $ 1,326.93 

December 31, 1968 206,625.54 30,993.83 10,353.03 





/ 


/ 


X 


lir. Hed?ln Csnjcsln 
5005 follinn Avonue 
HI cal Ocach, Florida 33140 


KIN Ll Of TAX 

Income 


'a 


*x»Ol I YUR INOCD 


Deficiency 


Additions to the Tnx (IliC of 1954) 

n f )«r r-ucr-c? Pr-nclt" CccLi ifL.Lv aalty 

Section 6051(a) Section t653(a) 


DececJbor 31, 1967 
Dr -.arbor 31, 1909 
Total 


$$26,117.10 
206.625.54 
$232,742 .U 


$ 2.611.72 
30.093 .C3 
$33,605.55 


$ 1,325.93 

10.5 53.03 

$li,c'Ju 7 oi 


Glnco your lnecrvs tci returns for the texcblo ycr.ra 1967 end 1960 were rot filed tritJln 
the tiro prc.cribcid by \c m j and you have not clicm that 2 ’JCJ failure to ti’-rly fi ^ 
your rettrno vrso duo to reatoncblo cauco, 10 par ccntua of tha tr.x to r.dr.cd for Lao 
year 1967 acd 15 per ccntua of tho t« io added for the year 1900 ao provided by 
Section 0651(c) of tho Ictarnai Rcvonue Coda of 1954. 

• 

It is detcrcinad that f~rt of tho ur.dcrFoyoeot of tan for tho taxable years 1967 end 
la duo to no,-licence or intentional dicrccsrd of rules and rer.uletlona. Ct.-sre- 
quently, tho 5 porcentua addition to tha tox pxovidod by Section 6653(a) of tha Internal 
Revenue Ccdo of 1954 lo ccsartod for each of thoca yearo. • 


Lf] r, . 


/> •tc -'rlf. 1 • *», r... ntTlIv.r 


Hr. Jesos U. Kcufcan 
Certified FuHllc Accountant 
150 Southeast Second Avenue 
rileral, Florida 33131 
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IVJ-’ln Benjamin 


Statement -3■ 


(a) It is determined that you Jid not sustain a net operating loss in the taxable 
year 1905. Consequently, tbrro is no net operating loss carryover to the taxable 
yoars 1967 and l?ol. Therefore, your taxable income is increased $57,389.00 for 
the year 1967 and $298,031.00 for the year 1968. 


Year 


Per As 

Return Determined Ad Justment 


1967 $57,389.00 

1968 298,031.00 


-0- $ 57,339.00 

-0- 298,031.00 


Total . $355,420.00 



$355,420.00 


(b) It is determined that you ore alloucd tho standard deduction of $500.00 under 
Section 141 of tho Internal Hcvenue Code for each of the taxable years 1967 and 
1968. Accordingly, your taxable income is decrcaoed $500.00 for the year 1967 
and $500.00 for tho year 1968. 


# 
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Dis Bi§le^°fio^ a §^?f75 rosecution T U- s 1AX 

UNITED STATES TAX COURT * lLi n 


MEDWIN 11ENJAMIN, 


) 

) 

Petitioner,) 

) 


COUK. 

AT 


OCT i 197'J 

9 

DOCKET 


V. 


) Docket No. 5056-73 

) 

COMMISSIONER OF INTERNAL REVENUE,) 

) 

Respondent.) 


MOTION TO DISMISS FOR LACK OF PROSECUTION 
THE RESPONDENT MOVES that the Court dismiss the above- 
entitled case for lack of prosecution; and find in its order 
that there *are due from the petitioner deficiencies in income 
taxes tor the taxable years 1969 and 1970 in the amounts of 


$99,494.54 and S3,592.63, respectively, as set forth in the 
statutory notice of deficiency dated April 24, 1973, upon 
which notice the above-entitled case is based. 

IN SUPPORT THEREOF, the respondent respectfully shows 


unto the Court: 

1, This case was regularly called for trial at the Trial 
Session of this Court on October 4, 1973, at New York City, 
New York. Counsel for the respondent appeared ar.d announced 
ready for trial. No appearance was made by or on behalf of 
the petitioner. 

2. All the material allegations of fact set forth in 
the petition in support of the assignments of error have 


Motion to Dismiss for Lac& 2 of Prosecution, Docket No. 5056-73 
been denied by respondent in his answer. No issues have 

been raised upon which the burden of proof is upon respondent, 

and the respondent has not conceded any error assigned in the 

petition. 

3. No evidence has been adduced in support of the assign¬ 
ments of error raised in the petition. 

4. A copy of the notice of deficiency upon which the 

ease is based is attached hereto as Exhibit A. 

• • 
WHEREFORE, it is prayed that this motion be granted. 


[(jSgCl)] LAWRENCE B. GIBBS - EHH 

LAWRENCE B. GIBBS, 
Acting Chief Counsel, 
Internal Revenue Service. 


OF COUNSEL: 

MARVIN E. HAGEN, 

Regional Counsel, 

STANLEY J. GOLDBERG, 

Attorney, 

Internal Revenue Service, 

26 Federal Plaza (12th Floor), 
New York, New York 10007. 
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This letter is to notify you—as required by law—that we have determined 
the income tax deficiencies shown above. 1 regret we have been unable to reach 
a satisfactory agreement in your case. The enclosed statement shows how the 
deficiencies were computed. 

If you do not intend to contest this determination in the United States 
Tax Court, please sign and return the enclosed waiver form. This will permit 
an early assessment of the deficiencies and limit the accumulation of 
interest. The enclosed self-addressed envelope is for your convenience. 

If you decide not to sign and return the waiver, the law requires that 
after 90 days from the date of mailing this letter (150 days if this letter 
is addressed to you outside the United States and the District of Columbia) 
we assess and bill you for the deficiencies. However, if within the time 
stated you contest this determination by filing a petition with the United 
States Tax Court, Box 70. Wasnington. D.C. 20044, we may not assess any 
deficiencies and bill you until after the Tax Court has decided your case. 

You may obtain a copy of the rules for filing a petition by writing to the 
Clerk of the Tax Court a the Court's Yfoshington, D.C. address. 

If you intend to file a petition with the United States Tax Court, you 
must do so within the time stated above (90 or 150 days, as the case may be); 
this period is fixed by law, and the Court cannot consider your case if your 
potition is filed late. 

Sincerely yours, 

Johnnie M. Welters 
Commissioner 

Enclosures: gy 

Waiver 

Statement 

Envelope EXH1B T T A 
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lodvin I'snj&rvln 


Htatojxnt 


Fsy»ln nation of Adjuatncnto 


(c.) It is <!otcr:an-?ri that you did not rrusiatn a :v.;t oyoretlt 
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Transcript of Proceeding before the 
Tax Court, October 4, 1973 


MEDWIN BENJAMIN 


UNITED STATES TAX COURT 
------- - -x 


Petitioner 


Docket No. 6237-69 
5056-73 


vs 

COMMISSIONER OF INTERNAL REVENUE 

Respondent 

------------------ - -x 


LOCATION OF HEARING: 


DATE: 


BEFORE: 


UNITED STATES TAX COURT 
NEW YORK, NEW YORK 


October 4, 1973 


THE HONORABLE BRUCE M. FORRESTER 


APPEARANCES: 


STANLEY J. GOLDBERG 


for the Respondent 
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Transcript of Proceeding before the 
Tax Court, October 4, 1973 

PROCEEDINGS 

THE CLERK: Be seated, please. 

THE COURT: Call the case please, Mr. Clerk. 

THE CLERK: Docket number 6237-69, Medwin Benjamin. 

MR. GOLDBERG: Stanley J. Goldberg for the Respondent. 

THE COURT: Is Medwin Benjamin in the Courtroom? 

THE CLERK: No response, Your Honor. 

THE COURT: This case was set for trial at 10:00 this 
morning, and it is now 11:00 o'clock, if you will make your motion, 
please, Mr. Goldberg? 

MR. GOLDBERG: Your Honor, the Respondent moves to dismiss 
these cases for lack of prosecution, and I request that the Court 
enter deficiencies together with additions to the tax as set forth 
in the statutory notices of deficiency upon which these cases are based. 

Your Honor, on Monday the taxpayer moved with the Respond¬ 
ent's concurrence to consolidate docket numbers 6237-69, and docket 
number 5056-73. 

The Respondent request the Court to find the following 
statutory notices, and I will file a formal motion this afternoon 
in these cases, would you prefer me to recite the figures for the 
record, or shall I just file my formal motions? 

THE COURT: File your formal motions. 

MR. GOLDBERG: Fine. 

THE COURT: Did I consolidate the cases on Monday? 

I 
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Tax Court, October 4, 1973 

• % 

Up. ^GOLDBERG: You did. Yes. The latter — the 73 
docket number represented years 1969 and 1970, which are the last 
two carry-forward years. The Petitioner claimed a loss in 1965 
from his alleged confiscation of his business by the General Serv¬ 
ices Administration. 

Docket number 6237-69 involves the years 1965, 1966, 1967 
and 1968, and as I said before, the 1973 docket represents the taxable 
years 1969 and 1970. 

THE COURT: Very well, the Respondent's motion is granted. 
The cases are dismissed for failure to properly prosecute. 

MR. a GOLDBERG: Thank you. Your Honor. 

THE COURT: Ah — Mr. Goldberg, and Mr. Hegan, if you will 
please get in touch with Mr. Poe, and ask him to get in touch with 
Mr. DtJlyra (phonetics) , so if at. all possible we can continue the 
trial of the Delyra case without — without any undue delay this 
morning. And, keep me advised. I'll be in chambers, thank you. 

MR. GOLDBERG: Thank you very much, Your Honor. 

THE CLERK: Please rise. 

(Whereupon, the hearing in the above was adjourned 
at 11:05, as described above.) 


\ 
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Order of Dismissal and Decision 
Docket No. 6237-69 

UNITED STATES TAX COURT 

WASHINGTON 




Petitioner. 


Docket No. 


6237-69 


COMMISSIONER OF INTERNAL REVENUE. 

Respondent. 


O'.IDEH OP DI IS SAL AND DECISION 


This case called for trial at Now York, Now York 
on October 4, 1973, pursuant to notice. There was no 
eppo.ir.mce by or on behalf of petitioner. Counsel for 
res idont filod a motion to dismiss for lack of 
pr< ecution. After due consideration, it is 

in.Dr.U -D, that respondent's notion to disr.isu is 
granted and this case is dismissed for luck of 
prosecution; and it is further 

OiiLEltED and DECIDE ), that thore are deficiencies 
in income tax and additions to the tux under sections 
6651(a) und 6653(a), l.x.C. of 1954, due from the 
petitioner for the taxable years end amounts shown; 


soct 66531 
d 156.72 


year 

income tax 

Additions to 
sect 6651(a) 

1965 

$ 3,134.38 

% 313.43 

1966 

1,130.00 

169.49 

1967 

26,117.18 

2,611.72 

1968 

206,625.54 

30,993.83 


1,326.98 

10,353.03 


Lntert 


(signed) iiruco U. Forrester 
Judge 


ENTLKED OCT .. - ^ 


f.| MfUUfll MiMtM 0»*t<C 


frtorm M 
hew Apr r/70 
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Order of Dismissal and Decision 
Docket No. 5056-73 

UNITED STATES TAX COURT 
WASHINGTON 


MbD\)'IN BENJAMIN*. 

Petitioner, 


v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 


Docket No. 


5U56-73 


ORDER OF DISMISSAL AND DECISION 

This case wus called for trial at Now Vork, New York, 
on October 4, 1973, pursuant to notice. Thero was no 
appeurunce by or on bolu.lf of petitioner, Counsel for 
respondent filed a motion to dismiss for lack of 
prosecution. After due consideration, it is 

ORDERED, that respondent’s motion is granted aud 
this cap© is dismissed for lack of prosecution; and it 
is further 

ORDERED and DECIDED, that there are deficiencies in 
income t u x due from the petitioner for the tax »ble yo..ra 
1969 uud 1970 in the respective amounts of a99,494.5-1 and 
$3,592.63. 

O 

(signed) Jrucc m. Forrester 
Judge 

Enters ci-ITliVF 1 ; JC1 • "VI 


• | NKllS* Off 1C • 


l-\>rui M) 

K«t Ajit. 1770 
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Motion by Petitioner for Leave to File Motion 
to Vacate Order of Dismissal 


STATE OF NEW JERSEY ) 

) ss: 

COUNTY OF BERGEN ) 


The undersigned, 

Medwin Benjamin, deposes and says: 

(1) that on November 15, 1973, after careful considera- 
t.on and much deliberation, I mailed to the Commissioner of Internal 
Revenue, Washington, D.C., Motion to Vacate Orde- of Dismissal and 

Decision. 

(2) that Motion to Vacate Order of Dismissal and Decision 
war- prepared by myself and Robert L. Ktazman, an attorney admitted 
to practice in the State of New York, and mailed on leaving Mr. 
Katzman’s office on November 15, 1973. 

(3) that immediately upon receipt of your letter of 
November 27, 1973, I called the U.S. Post Office and was advised 
that, ordinarily, during a holiday season, mail would take at least 
two days to arrive at Washington, D.C. 

(4) that November 15, 1973 evening was a Thursday and 
mail would, normally, be delivered on Saturday morning, November 17, 
1973 and because the U.S. Tax Court was not open on Saturday said 
mail would have been received on Monday, November 19, 1973. 

(5) that this Motion to Vacate Order of Dismissal and 
Decision was mailed to be received in due time through normal channel 

(6) that I am enclosing herewith copies of the Motion to 
Vacate Order of Dismissal and Decision, together with copies of Mr. 
Katzman's affidavit of December 5, 1973. 
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Motion by Petitioner for Leave to File 
Motion to Vacate Order of Dismissal 


(7) that to all of the foregoing facts I, Medwin 
Benjamin, swear. 


/s/ _ 

Medwin Benjamin 
510 Sylvan Avenue 
Englewood Cliffs, N.J. 076 


Sworn to Before Me 

this 21 day of December 1973. 

CHARLES CARUSO 
Notary Public of New Jersey 
My Commission expires June 26, 1974 
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Motion by Petitioner fcr Leave to File 
Motion to Vacate Order of Dismissal 


STATE OF NEW YORK ) 

) SS: 

COUNTY OF NEW YORK ) 


The undersigned, 

Robert L. Katzman, deposes and says: 

(1) that I am an attorney admitted to practice 
the State of New York. 

(2) That Mr. Medwin Benjamin is known to me. 

(3) That Mr. Benjamin came to my office on Nov¬ 
ember 15, 1973 and requested assistance concerning the pro¬ 
per form of an appeal concerning a tax case that he was in¬ 
volved in. 

(4) That Mr. Benjamin prepared the necessary 
papers which were placed in an envelope addressed to the 
United States Tax Court, Washington, D.C. 

(5) That Mr. Benjamin placed postage on the en¬ 
velope and stated that he was going to mail the envelope dir¬ 
ectly after leaving my office. 

Sworn to Before Me 

this 5th day of December, 1973. 

/s/ _ 

Robert L. Katzman 

ERROL BLANK 

Notary Public, State of New York 
No. 24-0512500 
Qualified 

Commission Expires March 30, 1975 
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V,X COUKs 
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'/l * ’ ^9 ?-'■ ; V ' f 


V /? 



0 



r: m, 


Pe 1 i * lone r , 


Docket No. 6?37-69 


:0 V .''*IS310 ~R OF I‘ ER'.'AL REVENUE, 


/ • // . 


Respondent. 


h 


DO 10 :0 VftCA r ’K O RDER OF PIS MISS A L A ' :d'DEC ID 10!' 


•RE PF' I~ IO'F.H MOVES that the Court vacate the Order 
of risrr.lss- 1 or.d Decision entered on October 17, 1973 in the ' 
within av ' ter. 

If SUPPORT THEREOF, the petitioner respectfully shows 
unto the Court: 

» 

1. This case was regularly called for trial at the Trial 
S^ S 3 ion of this Court on October 1, 1973, at New.York City, New 

' ork. Petitioner and respondent appeared before the Court at 

% 

th-:t ime. On that occasion the Court granted a continuance to 
etotor ^, 1973. Respondent advised the Court that he would be 
-• D< 1,aware or October b, 1973 arid would be unavailable for 
trill on th't (Say and that he needed additional time to prepare 
his -ase because of respondent's refusal to go forward with this 
c ise under a stipulation which had been signed by both parties 
h'-reto. Petitioner, on October 1, 1973, wrote a letter to this 


t flu 
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Motion to Vacate Order of Dismissal and 
Decision, Docket No, 6237-73 

Court further advising the four 4 of the foregoing. \ copy of 
said letter Is anre/rd hereto ns Exhibit A. 

2 . '.'he pc- 4 i tiori r did not appear In Court on October 

.4 j 1973 . Because of that the respondent made a motion to dismiss 
for lack of prosecution. Said motion was granted by Order of 
Dismissal and Decision f nt.ered October 17, 1973- A copy of said 
order Is annexed hereto as Exhibit B. 

3. This matter Involves alleged deficiencies in petition¬ 
er's income tax In an amount in excess of $250*000.00. Petitioner 
at ail times has intended to prosecute this action. However, the 
actions of the respondent in refusing to use a stipulation of 

facts which has been signed by both parties has caused the petl- 

1 

tloner great hardship herein. If that stipulation cannot be used 
In till , c -se then It will be necessary for petitioner to go to 
great expense, time and trouble in order to prove that which the 
parties had agreed to In the stipulation. 

U. Petitioner contends that he is entitled to his day In 
Court op. this matter and ho should not be deprived of same because 
of his Inability to appear in Court on one given occasion. 

WHEREFORE, it Ir prayed that this motion be grantee'. 



510 Sylvan Avenue 
Englewood Cliffs, N'.J. 

07532 
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"A" tDMotion to Vacate Order or Dismissal 
and Decision, Docket No. 6237-69 

October 1# 1973 


Tax Court Courtroom Room 206 
Federal Building 


26 Federal Plaza 
Hew York, N. Y. 

Attentloni Federal Judge of United 

States Tax Court Now hoari 


Cases in Room 206 


Your Donor: 

Because I didn't hear your name in the courtroom end it was not 
nddrensod to me as auch, I have addressed the letter that you 
ore receiving to the Federal Judge in charge of hearing cases 
in the Tax Court in Room 206 in the Federal Building. 

Your honor, enclosed is a copy of the much talked-about 
Stipulation of facts of which I hold the original. You will 
note that the copy was received by me from Mr. Goldberg in 
1971, together with hi3 note. I have since then found the 
original which I hold. I would also ask ycu to read the 
Minutes of November 13, 1972 and November 20, 1972. 


I am absolutely unable to break a previous engagement that I 
made for Thursday morning for ’Vilmington, Delaware and I told 
your Court this. I think that it is absolutely unreasonable 
for you to ask me to come to court unprc.ared and without a 
ruling «3 to the stipulation of facts.referred to in the 
Minutes of November 20th and November 13th, and copies which I 
^Jjuavo enclosed in this letter, as my case depends on a Ruling. 

7 will call Mr. Goldberg and your Court on Thursday and see 
if wo can have this heard on another: day during the following 
week. 


I don’t think a taxpayer who has a claim should loose his 
rights because ho is unable tolgep an appointment that the 
Court made without prior knowledge and reasonable notice. 

I don’t think that I could make an appointment for the Court 
without reasonable notice to them. Aren’t I entitled to the 
same privilege? 


Very respectfully submitted 


MAURICE BENJAMIN 
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UNITED^STATES TAX COURT 

/WASHINGTON 


.jsvww 


Petitioner, 


COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 


Docket No. 6237-69 


O.lDSIt UP 3I3iiIbSAL AND DKCIJION 


This esse called for trial at Nev fork, Ne»r York 
on October 1, 1973, pursuant to notice. There was no 
ypearance by or on behalf of petitioner. Counsel for 
respondent filed a motion to dismiss for lack of 
prosecution. After due consideration, it is 

UilDERED, that respondent's motion to disitisu is 
;rjnt»d and this case is dismissed for lack, of 
prosecution; and it is furtner 

OHDfeUED and DECIDED, that there are deficiencies 
in income tax and additions to the tax under sections 
6651(a) and 6653(a), I.u.J. of 1934, due from ins 
petitioner for the taxaole years and amounts shown! 

year inoowe tax Additions to the Tax, IliC of 1934 


1965 9 3,134.38 

1966 1,130.60 

1967 26,117.Id 

1968 2j6,625. 34 


s ect 6651(a) 
-> 313.43 

169.49* 
2,611.72 
30,993.33 


sect 6653(a] 
J 156.72 

1,326.98 

10,353.03 


(alined) Bruce A. Forrester 


nte r» 


r L ilCl 


3 udge 


fnrm vo 

\ v ' 


• • a* 
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Motion to Vaca'te Order of Dismissal 
and Decision, Docket No. 5056-73 


UNITED STATES TAX COURT 


MEDWIN BENJAMIN, ) 

Petitioner, ) 

v. ) 

COMMISSIONER 0? INTERNAL REVENUE,j 

Respondent. ) 


Docket No. 5056-73 


MOTION TO VACATE ORDER 0? DISMISSAL AND DECISION 

THE PETITIONER MOVES that the Court vacate the Order 
of Dismissal ar.d Decision entered on October 17, 1973 ir. the 
within matter. 

IN SUPPORT THEREOF, the petitioner respectfully shows 
unto the Court: 

1. Thi3 case was regularly called for trial at the Tria 
Session of this Court on October 1, 1973, at New York City, New 
York. Petitioner and respondent appeared before the Court at 
that time. On that occasion the Court granted a continuance to 
October 4, 1973. Respondent advised the Court that he would be 
in Delaware on October 4, 1973 and would be unavailable for 
trial on that day and that he needed additional time to prepare 
hi 3 case because of respondent's refusal to go forward with thl 
case under a stipulation which had been signed by both parties 
hereto. Petitioner, on October 1, 1973, wrote a letter to this 
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Motion to Vafrate Order of Dismissal and 
Decision, Docket No. 5056-73 


Court further advising the Court of the foregoing. A cony of 
said letter is annexed hereto as Exhibit A. 

2. The petitioner did not appear in Court on October 

4 1973. Because of that the respondent made a motion to di3mi3s 

for lack of prosecution. Said motion was granted by Order of 
Dismissal and Decision entered October 17> 1973. A copy of said 
order i3 annexed hereto a3 Exhibit B. 

3. This matter Involves alleged deficiencies in petition¬ 
er’s income tax in an amount in excess of $100,000.00. Petitioner 
at all times has intended to prosecute this action. However, the 
actions of the respondent in refusing to use a stipulation oi 
facts which has been signed by both parties has caused the peti¬ 
tioner great hardship herein. If that stipulation cannot be used 
in this case then it will be necessary for petitioner to go to 
great expense, time and trouble in order to prove that which the 
parties had agreed to in the stipulation. 

4. Petitioner contends that he is entitled to his day in 
Court on this matter and he should not be deprived of same because 
of his Inability to appear In Court on one given occasion. 

WHEREFORE, it is prayed that this motion be granted. 



510 Sylvan Avenue 
Englewood Cliffs, M.J. 

07632 
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Exhibit "A" to Motion to*Vacate Order of Dismissal 

and Decision, Docket No. 5056-73 

October 1, 1973 

Tax Court Courtroom Hoorn 206 
Federal Building / 

26 Pederal Plaza 

New York, N. Y. - 

Attention: Federal Judge of United 

States Tax Court Now hearing 
Cases in Room 206 

Your Honor: 

(because 1 didn't hear your name in the courtroom and it was not 
addressed to me as such, I have addressed the letter that you 
nre receiving to the Federal Judge in charge of hearing cases 
in the Tax Court in Room 206 in the Federal Building. — —_ 

Your honor, enclosed is a copy of the much talked-about 
tipulation of fact3 of which I hold the original. You will 
note that the copy was received by me from Mr. Goldberg in 
1971, together with his note. I have since then found the 
original which I hold. I would also ask you to read the 
Minutes of November 13, 1972 and November 20, 1972. 

I am absolutely unable to break a previous engagement that I 
made for Thursday morning for Wilmington, Delaware and I told 
youx Court this. I think that it is absolutely unreasonable 
for you to ask me to come to court unprepared and without a 
ruling as to the stipulation of facts.referred to in the 
Minutes of November 20th and November 13th, and copies which I 
have enclosed in this letter, as my case depends on a Ruling. 

I will call Mr. Goldberg and your Court on Thursday and see 
if we can have this heard on another; day during the following 

week. 

I don't think a taxpayer who has a claim whould loose his 
rights because he is unable tokjeb an appointment that the 
Court made without prior knowledge and reasonable notice. 

I don't think that I could make an appointment for the Court 
without reasonable notice to them. Aren't I entitled to the 
same privilege? 


Very respectfully submitted. 



Maurice benjamin 
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Motion to Vacate Order of Dismissal anc 
Decision, Docket No. 5056-73 


UNITED STATES TAX COURT 
WASHINGTON 


.*. 

Petitioner, 

v. Docket Ho, 5056-73 

COMMISSIONER OF INTERNAL REVENUE. 

Respondent. 


GRD&3 OF DISMISSAL AND DECISION 

This case called for trial at New York, New York 

on October 4, 1973, pursuant to notice. There was no 
uppearance by or on behalf of petitioner. Counsel for 
respondent filed a action to dismiss for lack, of 
prosecution. After due consideration, it is 

n # 

OttD 2 .ii.vD, that respondent's motion is rjraatod and 
this case i3 dismissed for lack of nrosecution; and it 
is further 


Oriii’,D and D.iCIDCD, that there are de 
income tax due from the petitioner for tho 
1969 and 1970 ia the respective amounts of 
i3,592.63. 


ficienciee 
taxable ye 
599,494.54 


in 
a r 3 
and 
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Notice of Fil'ing and Hearing of Motion Regarding 
Vacating Orders of Dismissal and Decision 


1 % .• 

UNITED STATES TAX COURT 
WASHINGTON 
January 8, 1974 


MEO W IN BENJAMIN _) 

Petitioner, ) 

) 

v ) Docket No. 6237-69 

) 

COMMISSIONER OF INTERNAL REVENUE ) 

Respondent ) 


NOTICE OF FILING AND HEARING OF MOTION 

You are hereby notified that the Petitioner on 
December 27, 1973 filed a motion in the above-entitled 
case, a copy of which motion is served herewith on the 
Respondent. 

That motion has been calendared for hearing by the 
Court at Washington, D.C., in Courtroom No. 2, 1111 Constitution 
Avenue, N.W., at 10:00 a.m. on February 20, 1974. Your attention 
is called to the provisions of Rule 50(c) with regard to personal 
appearance at that hearing. 


CHARLES S. CASAZZA, 

Clerk of the Court 

Copy of Notice & Motion 
To: Respondent 


Copy of Notice 

To: Medwin Benjamin 

510 Sylvan Avenue 

Englewood Cliffs, New Jersey 07632 
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Or*der dated January 21, 1974 
UNITED STATES TAX COURT 

WASHINGTON 

/ i • 

r ' 


MEDWIN BENJAMIN 

.'atitloner. 

v. 

COMMISSIONER OF INTERNAL REVENUE. 

Respondent. 


Docket No. 


6237-69 



O R D E R 


Pursuant to the informal request of the petitioner, 

it is 


ORDERED that petitioner’s motion to vacate the decision 
is stricken from the February 20, 1974 Motions Session at 
Washington, D.C. and it is further 


ORDERED that the motion is hereby calendared for hearing 
at New York, New York on May 13, 1974 at 10:00 a.m. in 
Tax Court Courtroom, Px>om 20G, Federal Building, 26 Federal 
Plaza, New York, New York. 


(Signed) Bruce M. Forrester 

Judge 


Dated: Washington, D.C. 

January 21, 1974 


• l NiatiM •»»!« 1 #—**001-4 


Form 50 
Rev. Apr. 1V70 
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larch 19, 1974- 


UNITED STATES TAX COURT 

WASHINGTON 






Mi'.ii'.v ir.' .jamiij 




Docket No. 5056-73 


Petitioner, 


commissioner of internal revenue. 

Respondent. 


O R D E R 


The affidavit of retitioner riled i-o^erber 26, 1973 as 
his notion for leav- to 1:1 a •; ot ion to vacate order of 
dismissal arid decision ua ' narlvercer.t ly filed in only 
Docket No. 6237-69 ir.d is heresy csn-idcred as also having 
been filed that date at Docket !..a. if': 6-73. The premises 
considered, if s 

ORiiERED tha f leave to file the not lor to vacate the 
order of disnds.al arc dace.ion .n Docket No. 3056-73 is 
granted as of December 2 7 , It 73. It is further 

ORDERED that t h ret ion to "irate the order of dismiss li 
and decision or.cored 'l strober l 7 , 1 >73 in Docket i.'o. 5056- 7 3 
is calendared for hear!no at New York. Lew York or. May 13, 
1974 at 10:00 a.rr . in : ax Court Courtroom. Room 206, Federal 
Building, 26 Federal Plaza, New '.ork, New York. 


. S . H. 
y\ 'T'W- ^ 


Judge 


Dated: Washington, D.C. 
March 19, 1974 


v • MiliaXNt r«inia« o*f'Ct 


i* <vnM 


Form 60 
lu». Apr 1770 




fiy\ Jtx! 


Title of <aSO V 

I),lie railed !IV li« !-’• ' •> 


Date at Tl I'll 
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Minutes of Proceeding before Tax Court 
dated May 13, 1974 


UNITED STATUS TAX COURT 
MINUTES OF PROCEEDINGS 

tl}!-*;?'' 

>t -j . Docket No. r ~L . 

Transcript 

1Macc Ncw.Ynrk,JJ.nw York Ordered 

Transcript 

Place. Ordered Z ~.7r,: 


Ropmter .. 


Patric a 


;c v il 2 ’ r t 


Co jnn i 


Kor Petitioner 


For Respondent 


Mfircld r veoiirf; V£j c/a .y.'.^ — y 

", 


‘.mV v 


I'.'occc .inps and Action: 


- c 5 -i’^ Dr: 


T tr. to 


.- ; to Driers..cf Dirritfsal * 


rrif-ral and Dedsion?s_. 


(cr',-r- J ar 


ct. "! 7 , W2) 


'v ■ . V <0 * b 

f iand action .', r „ P, *-, by '»erold Greonb'2r-:..FIIE J) .. 

Filed during Session if nr.ts^oF-v- • • . A ‘ y ‘ ‘ . 

h °’ h 1? . . ; r r f . niar • - v < ♦ h »t, .'.cbol .*rcns~ricU„. .Pi Vi.. 

rr . javat .j! j . ..a.. 


Original lands: Petitioner 
Reply briefs: Petitioner 


Time consumed in trial s: 


Respondent 


. Rcspa|/l«W . 

Signed jf./. If'^ 

Itac^rl 'j. Grove a. 


Defut'j Clerk. 


WITNESSES 


For l'cliliouer 


For Ilc*|>oadeDt 


KXIIIIUTS 


Fetitiuniir’s (Number and describe) 


RESPONDENTS (Letter and describe) 


(Over) 


► nrm 49 

(I'.ot Au,-ustlWV| 


U-70C.H 1 
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Affidavit of Medwin Benjamin dated 
May 8, 1974 with Attachments 


UNITED STATES TAX COURT 
WASHINGTON 


x 


MEDWIN BENJAMIN 


Petitioner 


v. 

* 

COMMISSIONER OF INTERNAL REVENUE 

Respondent 


AFFIDAVIT 

Docket No. 6237-69 


x 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) SS: 

MEDWIN BENJAMIN, being duly sworn, deposes and says: 

1. That I am the Petitioner in the above entitled proceed¬ 
ing and submit this affidavit in further support of my motion to 
vacate the orat.r of dismissal and decision entered on October 17, 

1973 in the above matter. 

2. Annexed hereto and marked Exhibit "A" is a stipulation 
of facts that was previously entered into between Petitioner and 
K. Martin Worthy, Chief Counsel of the Internal Revenue Service. 

It was on this stipulation that Petitioner was prepared to try this 
case in the Fall of 1973. Prior to May 1974, Petitioner did not 
have counsel representing him. He has always been of the belief that 
he need not try any issues in this Court other than as indicated in 
the executed stipulation. 

3. Petitioner has now engaged Harold Greenberg of 540 Madison 
Avenue, New York, New York, to represent him on his behalf to appear 
on this motion and to prepare his case properly for trial. If the 






146a 

Affidavit ©f Medwin Benjamin dated 
May 8, 1974 with Attachments 

stipulation annexed (Exhibit. "A") is not accepted by this Court 
then Mr. Greenberg has been advised by me to subpoena all witnesses 
and documents necessary in order to prepare my defense. I have annexe 
hereto and marked as Exhibit "B", a copy of the transcript of the pro¬ 
ceedings before this Court held on October 1, 1973. 

This matter involves a substantial amount of taxes and 
fforts other years where the total tax liability and interest wil^ 


be approximately $400,COO. 

5. Petitioner requests that he have his day in Court., that 
the motion to vacate the decision be stricken, and that the case be 



Ho' 


w *eotn cntr^rRG k 
9 ‘* * No 3' ^ 

in YorV ' t ^ 

^ f >b><res Mfc/cn 3 sJ. 

C omn u.on 


Exhibit "A" to 
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Affidavit of Medwin Benjamin dated 
May 8, 1974 with Attachments 


umJ5» rw!-.\s yv: cara 


"■*7 *’V** r *?' 7 “ a % ■ • » 
A m»i .1 ) 


Put it fever:, ) 

) 


CCI! ■*. '6!-. •'*!." vl XliiT .UAL A.P1: bd. 


i'.o. 


Re ;vo:u':v t. ) 


sr:-::*.' 7 , : : r 


it ir. hereby r.tJ.puJxtcd : 1 -, for the yurcove of this cc.ce, the 
fell-- >/. c .. ;r-..nr-c trey bo ;< c-cr ied ea '2;c :o end Eli e:;l:>.b. : .ic irojerred 
ic.c at trailed rcusis era ir'r-yovered ir* this stipuletio:i cud 
irsce r. puru thereof: provided, hoocYc;.-, cUnt either party tuy intro due 2 
oli.ci- ot.ri ciictcc.ee tic'. *. icatsei.sicnJ: trith the facts oiipuivtcd, 

which ir uc.eerie 1 red re lave w;. 

1. Jettticacv, ilcifiu bci.jcuin, filed hi» 15C5 through i.3t-3 
Fede :r 1 ir.ee re to;: returns *.;it h tht Dlstric : Director, Interne 1. F.over.ui 
fcrv.'oo, Jocc.r.ccviir.e, 1’lcrich , true copies of which ere etcached hereto 
e.-.d 'icricd I.;- hi bits 1-A threvj h A-b, inclusive. 

?. Pctlriov.cv *s 1365 rotvru res filed on Aiv.i-.se 22, i°C6. Cn 
1 .riJ 15. .15 1 5, petitioner applied for, and vso grrrrtd, an c::tension 


c i. t; e to 


stum not inter than June 15, 1965. A oub; crur-if: 


re<i-.it.r . rev cr. c-ncri.oicn on filing to July 15, iiio *.;ea denied. 

3. Patiti.caev : a 1906 relirn ur.n filed on Jute 21, 1967. An 


application for an extension if tines to file the i960 return va s ucuiod. 


EXHIBIT "A" 




Exhibit "A" to 
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Affidavit of Medwin Benjamin dated 
May 8, 1974 with Attachments 


4. Petitioner'e 1967 return filed on Aujjuct 19, 196'}. An 
0!<;>1U .lion f'-i* cl 4 ..'-.‘5 ‘:c* file by July 15, IOCS wcr? ".rsr.tec 


1;. :,- i ; 


:if..vr:.c*t ::e i c:-ce. 




1 ed cn 1 (>. 'S6V r, li'. tr. h v.o 


i.tor. fcr crtSu-Asio;’. of ti:.o to file ves r;:ce. 

C. Petit *.cn.rr i ; an •,i-'v.iA ;:ha, or. the crta of filir: 


ne. rv>< ;.u»:r. 


SO r.v.'l: •lest, -Tow 7cr\, I’.r; 


y,, r ;. , 


/'.'*%• % » ‘ • r** ■— ^* - 't* ''o ^ • 


. dcey'ry e : -anct ti e defic.l -j cotori-iiccc in t!.i„ 

; \ ft r.* : i m.-.r**, \ 'j, 1915, 1157 r.r.-i 1950. llcnc of £..e 

cert v :.c hr.ve :-ec-.i cr.llnctea. 

4 

f, Yhe hi-trial A i rector of Internal I'.;ve>,u.e, Jcl.aonvi 13c. 

Fic.r cj irruca the afat-.icty ucrica of deiir.icuey fey the years 19 C 7 ar.d 
}yf»S. 'il.c 7 -iV'O M:*.tc division,,Florida insued the statutory notice 
for the jc tru 17.15 .-.r.o 19 <;S. 

9. f.r peti ti.onae19f<5 roar*;, !*.c cir.i red n Grc nil lion coll.ir 
{? 1,00 5,000.03) tfvi:::.vy lone ruruiuir.,* fre.t tiic u licked dee true.: lot; of 
r.Js lie iv'ccn an :rtr, by t is United State:; Go;cr.v.e . 


19. Vnc allege 1 loss referred to in per: l 1 of thio stipulation 


v-.n 1- O ’ the foils*?/.}" facts; 

(j) Cn Jt! .nary 3- 1951 t a i ceatinc held in !7c;a Vo::!; City 
« t tend a J uy petition.:*, s-.i Assist.- :*>.c United Stef*; Attorney. and official 
of the Gtncrn! Gvtvi’.ea Ai’.aini 3 trnt?.on (G3A), petitioner agreed to conies 
Judjy.e it on a c'aii’’ by G7.\ in t.ie mount of $92-.,493 plus interest, or a 
total of 01,237,737. 
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Exhibit "A" to Affidavit *of Medwin Benjamin dated 

• May 8, 1974 with Attachments 


c 'i i ' ;>•••* 


(b> 

: h ^ I.V 


.t’cr.c i r-.il ' jrj yr.yran;: of the jv.drr.*.ent rare!* eel 

Z'.rt' ;• A'.Cnrr. ey, cn r-.d.rrr.ry 21, 151-J, coui . J > 

t —— * \ 

j L v v w« . .:C ir. .‘..Ur, 






,■ ;- ,: r rr. eto i’erc then irtr.TuudcJ or>d coir for 


i u ». 


rjsib to GSA, viifc the : irssd to 


1952 instituted c.i cc&iou in 

of :u 


dli - 1 , t " ia’: iOC- h-V. UC. 

(i’> hoidticuo::. on 

,V, ; Zi .tr-> vt of Clc Cvro »!o. hre-,* 

'.--u .-o I--: os the j". * y.mt to i~ 

»ui'j - -’7 C't tniii stipuJ.'icAOki» A it-c cuy^ c** 

VC'Vf 


rur-r::::i’r;r,n i.C/ c 
the (. it do.*. cl or.:' 

1J. Co. potitfouet : n 

■ *iof!: s c ot'tevtett *.;cc included 


rrco.-i.yv-. 


A3 u.C.uhed hereto rv.d t::;rl;cd Ihhi'.oi.t 3-d. 

1931 "of:rn, filed vi':h the die trier director, 

r.r follctJ: 


o to uVr 'ret t.;? : 
opcv: te <-.r 2 li'iulcn 1 : 


Fccck.jI r.ccc.lvt:: cypcintcd to 

huslnase in 1* 33 t.uc ti e:.:: . a... res 
svailabls no statistical 


shoved the r- vndt c loot vr.o not 
5 s.T.irv r. it;'.cued. 

y.j -• i - ■;) -;..r .■ e ' ..treov. for ny dcocrilicii In pr.vcr,...' 

etlw nfion fro.-, the uuluvte. A true cony of fort return is a ft {.cited 


10 of Chic 


i-.ere 


i/.. 

er.y ) c:: rue. line: 
ctij'.u vicl'. •-. V. ju 
l.uhi ift 7 G :.d 8 *:i 


On u-2titfi>'-'.c:r'c 195< ::'tc lv5u> return-.. 


no clo:.- n . Wi.r. i : 


fvc:.'. the sr.Inure dctcribsd in errr.r: jyh 10 of this 
uoo.'.ee cf '.^.id r.'ctei-'t.J r.re r.LCncucd here i.e .;*• 


- 3 - 





Exhibit "A" to Affidavit 6f Medwin Benjamin dated 

May 8, 1974 with Attachments 


13. Ou petitioner's 1954 return ho st/,»ted *.hnt the n.uouut of htn 
1 ,. , r • • ~ ' y- 1;I '•! 1 Ci .0 sne. " A true cup;* of said to turn is 

... ■" :>»•, 1’. i: 

t . V.\ 1 petit cut's 1.755 1936 returns. true copies of which ore 

c tcorked kcro.o ?a F : ?. IC-j si-i U-K, It3 claiced net ©pern tin*", leer, 
codu.: re.ultir.p frorj leas?* it cur rod in 1951, el.le 3 i.ns race to have 

: • .1 ;.cd i.r. prior ye. vs. 

•. 3 . v .-,2 rt.'.r.r. . 3 :;ee r.i.r. .: the iar-ue to be detciv._lr.ee by the Cc-urt 


:■■. r . 

t 

he die ye:' 

ueir.-vre 

aC ! • l! 

is es follower 



/ \ 

. - / 

i'r.d the 1 

era cecvr 

in 

1:165 when the Court 

^ r. c* ' 

w-< i. Wv-uAi»*—» 

- r~ t* , ' 

/ . .* . C ^ ' 

. . r>j.on r .'.i 

petit:.-..i> 

V * s 

d'iaese or. tier.? 

4 


(h) 

Did the * 

oss occur 

i.i 

IS51 when the aseers 

U-3i*w i£ C; i. 0 Ci Ci 1 


(O 

Bid the 1 

oeu occur 

; :i 

IS3d when the resets 

were 0 licked 

prti.. 

: _r...r tr 

]i. vs been 

cold purs 

u-nt 

to the seizure? 



-• r-'.c’iod hereto r.s E::k.'.Mt 12-L ia 0 true copy 02 or. Ap. 




Klvir :ca Cv vj'cuc it :iTc~r '—t d ated, ;C3 nrrJ prcperc 
in ri-i'.ivcticfi with res>cu‘t <, »n **T-i o.i cr ■ ’•’ .oeet *- ion Oou.t ^ 

U 54, 1955 and IS56 under Socket Fo. 161-62. 

17. Attochcd hereto as Exhibit 13-K is a true copy of « rotit.cn 
file, cn Lekslf of yeti clover in the Tex Ccurt cere referred to in 
pcvt^i. ol. 15 of this utipu.lsti , Broket Ho. 161-C1. 

) 3 . ;:.rc!:f:d hereto and : .cubed Exhibit 14-11 is 5 true copy of r. 

letter dated i'chrunry 13, 1963 f::er. lieury C. Stcch.cll, Jr. to the Cicii., 
United Staten hi. strict Court, floe torn Dietrich of Ecu York, Brooklyn, 
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Exhibit "A" to Affidavit of Medwin Benjamin dated 

May 8, 1974 with Attachments 



(signed) Medwin 'ienjainin 



{SIGNED! K. MARTIN *«•'*■*; 
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Exhibit "B" tq^ffidavit' of Medwin Benjamin dated 

May 8, 1974 with Attachments 


UNITED STATUS TAX COURT 


MEDWIN BENJAMIN 


Petitioner 


COMMISSIONER OF INTERNAL REVENUE 


Respondent 


Docket No. 6237-C9 


LOCATION CT HEARING 


New York, New York 


DATE: 


October 1, 1973 


BEFORE 


HONORABLE Bruce M. Forrester 


APPEARANCES 


Stanley J. Goldberg, Esq., for Respondent 


EXHIBIT 
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xhibit "B" to Affidavit of Medwin Benjamin dated 2 

May 8, 1974 with Attachments 

PROCEEDINGS 

THE CLERK: Docket No. 6237-63, Medwin Benjamin. 
Your Honor, this is the case on which the 

* 

gentleman called me stating he was delayed in traffic. 

THE COURT: And no one has answered. 

Very well, if you’ll call again at the close of 

the call of the others. 

* 

(Whereupon, this case was postpone;; 
until the end of the calendar call 

10 I as indicated.) 

I 

n ! THE CLERK: Docket No. 6237-69, Medwin Benjamin. 

(Pause.) 

M Your appearances please, gentlemen? 

14 MR. BENJAMIN: Medwin Benjamin for himsel?. 

y* MR. GOLDBERG: Stanley J. Goldberg for the 

Responcent. 

11 Your Honor, the Respondent is ready for trial m 

15 

this case. 



MR. BENJAMIN: Your Honor, the Petitioner would 

like to take this case and join it with a previous case 

that is before the Court. 

All of the facts in the previous case and this 

case are the exact same items with the exception of the 

facts in the previous cose B°e= f rom ' 67 to and t,US 


case is '69 and '70. Am I right? 
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Exhibit "B" to Affidavit of Medwin Benjamin dated 3 

' May 8 ,. 1974 with Attachments 

HR. GOLDBERG! Your Honor, there is a recent c-ise 
that was petitioned and answered. I don’t have the pre-n. 
docket number, but it’s a '73 case which is related 

present case. 

And I think Mr. Benjamin would lie to make a 

motion to consolidate that case with this. 

. I have no objection. 

The issue in this case is whether Petitioner is 

. .. : „ us The present docket, 

• entitled to an operating loss m 6b. v 

1 believe, has the year *65» 'S. ’7 and '8. And the other 

) case that was recently petitioned was either *6b ano 

- '69 and '70. 

But the latter two years where this particular 
. case leaves off. But those were the carry forward years. 

’’ in other words . 

IS MR. BENJAMIN: They were the carry forward years 

^ from '65 to '70. 

is THE COURT: Has Mr. Goldberg stated it accurate! 

1 ' what it is you want to do? 

hr. BENJAMIN: Yes. Yes. 

MR. GOLDBERG: I don't have that present docket 

with me now, but I can get that for you. 

MR. BENJAMIN: I have it with me, I thin<. 


(Pause.) 

Is that the same one? 


4 
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Exhibit "B" to Affidavit of Medwin Benjamin dated 

Vlay 8, 1974 with Attachments 

' * (Mumbling.) 

(Pause.) 

the COURT: All right. If you're agreed on that, 
the cases can be consolidated for trial, briefing and 
opinion when you get that folder, Hr. Goldberg, so that 
you’ll be able to accurately describe it. 

MR. GOLDBERG: Yes. 

THE COURT: Now, do both parties want tric-1 . 

MR. BENJAMIN: Yes. 

Your Honor, the sum and substance of this case 
and the arguments that I've been having with the government', 

: attorney is the stipulation of facts that were agreed 

! upon in this case in Miami. 

I The government attorney keeps forwarding the 

stipulations of facts and the stipulations that he forwards 
« aro true to some extent. But he just refuses to - agree 

: to the signed stipulation of three important facts that 

^ were done in Miami. 

They seem to disregard Miami, Florida as a - as 

- not a part of the United States. And I just can't understan 

it. 

My theory and my thought is that if a stipulation 
of facts was signed in Miami by U. S. government attorneys 
« and I'm appearing in Hew York on the same case, that 

stipulation should be. 




5 


■J 

10 

11 

1J 
1 ! 

14 

15 
10 
17 

I' 

r» 


2« 

21 
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Ipchibit "B"to Affidavit of Medwin Benjamin dated 
r May 8, 1974 with Attachments 

‘ ' Since the time that this case was called and 

since these arguments, my two important witnesses have died. 

My brother died and the gentleman that was my secretary for 

a number of ye rs through all this holocaust died. 

It leaves me with practically no witnesses for 

the case. 

However, I don’t think I’ll need any witnesses 
■ if the stipulation that was signed in Miami were moved along | 
with this case in New York. And I think that the trial 
would be very short and I could take care of it myself. 

If you will agree or you will advise or you will suggest 
to the U. S. attorney that these — that this -- these 
facts that were signed in Miami should stand in this case 

in New York. 


THE COURT: What do you say to that, dr. Goldbei {j • 
MR. GOLDBERG: Your Honor, the case was heard 

before Judge Atkins in Miami on June 7, 1971. 

A stipulation was entered into by an attorney 
representing the Respondent in his Miami office and Mr. 
Benjamin. 

Petitioner at that time 

MR. BENJAMIN: May I stop him if he’s not true, 
Your Honor. I mean, if he’s — he’s just forgetting a 
few things? 

THE COURT: You'll have to wait until he finishes 
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hibit "B" to Affic^avit of dwin Benjamin dated & 

May 8, 1974 with Attachments 

and then straighten him out. 

I HR. BENJAMIN: I see. Okay. 

MR. GOLDBERG: According to the transcript of that 
proceeding which I have in my file, the government was going 
to move to dismiss for lack of prosecution. 

At that time, Mr. Benjamin moved to have the case 
venue changed -- the case set for trial in New York inasmuch 

♦ 

as he was going to have -- get an attorney by the name of 
Mr. Buchsbaum. 

At that time -- Mr. Buchsbaum --B U C H S B A U A. 
He said he had engaged Mr. Buchsbaum and wanted 
Mr. Buchsbaum to look over this stipulation of fact. 

Judge Atkins refused to have the stipulation fi*e- 
And the case was continued. And the new place of tria A 
was New York. 

The case then came before Judge Quealy here in 
New York City. I represented the Respondent at that 
particular time. And we had the same type of problem, 
wrote Mr. Benjamin when I received my file to come in * or 
a stipulation of fact conference. And Mr. Benjamin saic ho 
had previously stipulated to something in Miami. And 1 
said that I would not be bound by that stipulation since 
time has changed and the events have changed in this case 


and a stipulation was not filed. 

Judge Quealy continued the case. 
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lit "B" toAffida^it of Medwin Benjamin dated ^ 

May 8, 1974 with Attachments 

This case ; came before Judge Raum in November of 
1972, and at that time Judge Raum advised the Petitioner 
that he would not require the government to file the 
stipulation that was signed by the parties but unfiled in 
Miami 

MR. BENJAMIN: If Your Honor please, I need a 
•pencil and a piece of paper. I can't remember all these -- 

MR. GOLDBERG: And again I sent Mr..Benjamin a 
proposed stipulation of facts last month with the exhibits 
attached. 

Judge Raum was quite emphatic and we did have 
extensive discussions with him in chambers regarding this 
problem. And he said tne stipulation was not filed in 
Miami. And he would not require the government to file 
the stipulation in this case. 

(Pause.) 

THE COURT: Yes, Mr. Benjamin? 

MR. BENJAMIN: Your Honor, if I ever saw a bunch 

of double talk, this is it. 

I just can't understand it. 

I never went to Court in Miami. The stipulation 
that I signed in Miami was done mostly by mail from Miami 
to New York. 

And none of the Judges have ever agreed that the 
stipulation that I had would not be heard. 
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"B" to Affidavit of Medwin Benjamin dated 
May 8, 1974 with Attachments 
. _ In my last appearance in this Court, -- I asked 

the Court to consider the stipulation and they told me that 

it wasn't filed. 

I asked the Court to ask Mr. Goldberg to file the 
stipulation, and they said, when it did come to trial again 
that Mr. Goldberg would file the stipulation. And it so 
states in the minutes here. 

(Pause.) 

Now, I don't know of any facts that could have 
changed the stipulation when the stipulation refers to 
1951, '52 and 1953. What are the facts that might have 

changed between 1970 and 1973 that has to do with '51 or 
' 53? 


I think that Mr. Goldberg might have an idea that 
I obtained this stipulation possibly by threats or 
coercion or by bribery. I just don't know why he won t 

adhere to the stipulation of facts. 

He sends me a stipulation of facts that includes' 
everything that says the truth and leaves out the three 
most important ones that I signed. 

I could have tried this case in Miami, if I didn't 
have this stipulation of facts that I needed. 

And the stipulation so states in no uncertain 
terms there are three things to be tried before this Court. 
And I intend to try them three things. And if the stipulatic 
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that's signed in Miami isn't any good in New York, well 

then it just isn't any good. 

If he's trying to stop me in any way from filing 

it, then that’s another thing. But Mr. Goldberg had this 
stipulation in 1970 and with his own handwriting sent me 
i; ] a copy of it in 1972 explaining to me that this was the 
stipulation that was filed in Miami and this is the item 

that we're going to go by. 

After that time, he decided to change his mind 

i" I and he didn't like that stipulation. That he don't like 
the things that other people do. And what he does is the 

proper thing. 

THL COURT: Mr. Benjamin, a stipulation is an 
ambulatory sort of thing and until it's filed either party 

has the right to change his mind. 

The Respondent certainly does in this case. 

This stipulation which was signed in Miami has 
never been filed. This case has never been tried. 

1 will not require either party to file a 
stipulation in this case. Now, we're g°in E to go forward 
from there. 

Are we ready to go to trial in this case? 

MR. GOLDBERG: Your Honor, that is fine with me. 
MR. BENJAMIN: Your Honor, please, if you were 
talking to me. Your Honor, please, the Judge -- the pi uviou 
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Judge last year said that I could file the stipulation when 


• • 

I went to Court this year. 



(Pause.) 


4 

Now, the stipulation was duly signed. I don't 


.i 

know the process of the Court and I don't know whether you're 


(. 

supposed to file it or whether you're not supposed to file 


7 

it. But this was signed and this was agreed upon. 


8 

i 

MR. GOLDBERG: Your Honor? 


;i 

THE COURT: But apparently it's not agreed upon 

V" 

10 

now. 


11 

MR. BENJAMIN: Have they the right to change a 

4 


12 

stipulation? 


M 

THE COURT: Yes sir. And so do you. 


14 

(Pause.) 


15 

Now, without the stipulation, does that leave 


11. 

any facts stipulated, gentlemen? 

<r 

17 

MR. GOLDBERG: I sent Mr. Benjamin a stipulation 


14 

of facts. Your Honor, which I think puts forward all the 


It 

facts in the case that can be reasonbly stipulated. 


;’ll 

And it was a quite lengthy one, with exhibits 


•21 

attached, and I see no reason why Mr. Benjamin won't sign 



that stipulation. 


21 

(Pause.) 


24 

THE COURT: Are you willing to sign it, Mr. 

9 

25 

Benjamin? 
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HR. BENJAMIN: If he adds the three items to it 
that belong -- that came around the original stipulation. 

T1IC COURT: Will you add the three items, Mr. 


Goldberg? 


MR. GOLDBERG: No, I won't, Your Honor. 

THE COURT: He won't. Will you sign it withou. 


’ them? 


MR. BENJAMIN: No sir. 


THE COURT: How long will it take to try the 

case with no stipulation, gentlemen. 

MR. BENJAMIN: Your Hon. if they don't adheie 

to their original agreement, I have no way of trying this 
case ithout a voluminous amount of papers, files -- this 
goes * hrough -- back through 19 SI and 'S2 — and it might 

very well *tcik.G months* 

And I don’t have the money to do it with. 

MR. GOLDBERG: Your Honor? 


THE COURT: Yes sir? 

MR. GOLDBERG: This -- when I first obtained the 
case, it was transferred to me from Miami, it was assigned 
to me in 1971 -- Mr. Benjamin was fully aware that I was 
proposing a new stipulation of facts and that what his 

burden of proof would be. 

The gentlemen supposedly that are involved -- we 

had another government agency in our -- in thio buil~ 


12 


163a 

hibit "B" to Affidavit of Medwin Benjamin dated 

May 8, 1974 with Attachments 

they could have been subpoenaed. The records -- a year 

and a half ago. 

(Pause.) 

The -- 

THE COURT: This case is getting quite old, Vr. 

Benjamin. I think we'd better go to trial. 

We've had an awful lot of pretrial machinations 

I think I'd better give you a setting and we’ll go to 


trial 


Mr. Goldberg, how long do you think it will take 


* 

to try the case? 

MR. GOLDBERG: Oh well. I would say -- if the 

i 

stipulation were signed that I sent him -- perhaps no r.c. e . 

than a day, a day and a half. 

THE COURT: Well, now in this case the entire 

burden of proof is on the Petitioner. 

MR. GOLDBERG: Right. 

(Pause.) 

MR. BENJAMIN: In other words, Your Honor, are 
you ruling that the former petition that was signed 

THE COURT: Yes, sir. A stipulation is ambulatory 
Until it is filed with the Court, either party can withdraw 


from it. 


This has 


You can't force anybody to sign a stipulation, 
never been filed. It's never been a Court docu- 
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inent. 

MR. BENJAMIN: Your Honor, you just said you can 
force anybody to sign the stipulation. 

the COURT: That's right. 

MR. BENJAMIN: I didn't force them to sign it. 
THE COURT: To sign and file. 

MR. BENJAMIN: The -- I have a letter from tne 
United States Attorney's office in Miami saying that, they 
didn't file it because they wanted to keep it foi fut...f 

reference. 

Docs that mean that it isn’t any good? Or they 
didn't file it because - I have a letter here. It says, 
"In response to your letter of November 20th, our records 
reflect that the executed -- executed stipulation of the 
facts were not filed with the Court, but was returned for 

future use." 

What use have they got with it? 

THE COURT: What is it? 

MR. BENJAMIN: You should contact the New iovk 

regional counsel office to which your case was assigned 

in connection with your request. 

THE COURT: Let me see the letter, please. 

MR. BENJAMIN: Yes sir. 

MR. GOLDBERG: Has Your Honor had a chance to 
look over Judge Atkins' ? 
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MR. BENJAMIN: -- he's all out of -- . 

(Pause.) 
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THE COURT: Well, there are many uses to which 
a signed stipulation could be put. It could be used for 
reference. It could be used for many things. 

Until it's filed, Mr. Benjamin, -- 

MR. BENJAMIN: I don't know how 

THE COURT: -- it is not a Court document. 

MR. BENJAMIN: Your Honor, I don't know how to 

file it. And the Judge before you -- 

THE COURT: You can't file it. It takes both 


11 


r> 

l(i 
1 1 
is 

l' 1 

■J 1 

• I » 

•I • 
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parties to file it. 

The stipulation has to be an agreed thing. 

MR. BENJAMIN: The Judge before you said that the 
stipulation could be filed at the time of the -- item that's 
coming up. I have it here. I can’t -- I guess I'm too 

nervous. 

1 can't read it, but it's in here, Your Honor. 

MR. GOLDBERG: Judge Raum, in fact, would not 
accept the stipulation. He suggested the government file 
a Rule 35 -- 31B5 motion to compel Mr. Benjamin to stipulate 
our new proposed stipulation at that time. 


(Pause.) 
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MR. BENJAMIN: It's -- well, Your Honor, I 
really must go anew into The case if they won't accept the 
stipulation they have. 

And it would at least take me three months to 
prepare it. It’s a voluminous case. It's a large case wit 
large figures that has to do with over eight million 
.dollars worth of inventory that were destroyed by the 

government and their receivers. 

The -- the proof of it would be just colossai. 


MR. GOLDBERG: Your Honor, this is not a surprise 
for Mr. Benjamin. This was explained to him several times 
before in the last two years. 

(Pause. ) 

MR. BENJAMIN: I'm not looking for an edge of 

any kind. 

I'm just looking for somebody to say and do what 
they agreed. 

MR. GOLDBERG: Your Honor, I think at that time 
when this case came in Miami we were duped by Mr. Benjamin 
to believing he had an attorney here in New York who was 
going to review the stipulation at that time. 

I don't believe — I've never been contacted by 

any attorney Mr. Benjamin has in New York. 


(Pause.) 
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t ssia to accept the 


stipulation. v; 

MR. BENJAMIN: That's so, Your Honor. Judge 

4 Atkins said it could be entered. 

MR. GOLDBERG: Did you have the transcript of 


Judge Atkins? 


MR. BENJAMIN: 


make me so nervous 


MR. GOLDBERG: 
MR. BENJAMIN: 


I'm looking for it now. You 

Well, I have it. I'm sorry. 
Who's Judge Atkins, the first 


Judge or the second? 



MR. GOLDBERG: That was the one in Miami when 

you appeared in Miami. 

MR. BENJAMIN: I never appeared in Miami. 

MR. GOLDBERG: Then your name got on the record 

somehow. -- - 

MR. BENJAMIN: Well, but I was never there. 

Did you see me there? 

MR. GOLDBERG: The Court has an appearance in 
Miami on June 7th, '71, Mr. Beniamin pro se. And our 
office of the Chief Counsel was represented by Andrew. 

Weinstein of our Miami office. 

• MR. BENJAMIN: Maybe I was. I don't know. Let 

me see that. 

MR. GOLDBERG: I think you better look at this 
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(Pause . > •' 

MR. BENJAMIN: Yes. 

THE COURT: I believe you were in Miami on June 


'71, Mr. Benjamin. 

MR. BENJAMIN: Yes. Yes, I see that. 

(Pause.) 

THE COURT: Gentlemen, I think we'd better go 
to trial. This has been kicking around for years and yea: 
and things have to come to an end some time. 

(Pause.) 

When -- what day do you want to go to trial. 


gentlemen? 


MR. BENJAMIN: I need three months. 

THE COURT: Well, we're going to go to trial at 


this session, Mr. Ben 3 amin. 

MR. BENJAMIN: I don't know what your session is. 

THE COURT: The session is set to start on 
October 1 and to continue until the cases on this calendar 
have been disposed of. 

I'm probably going to give you a starting date 

of Thursday or Friday this week. 

MR. BENJAMIN: It is absolutely impossible, Your 


Honor. 


THE COURT: Well, it's — but this has been going 
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on ever since -- what's the first year -- what's the date 
the statutory notice in this case? 

MR. GOLDBERG: The date of the statutory notice 
was '69. September 26, '69. 


c 

7 

8 

!) 

10 

11 

12 
i.r 
H 
.1 > 
u> 

17 


V* 


:’0 


21 

ii 


•Jl 

■J.7 


THE COURT: All things have to come to an end -- 
MR. BENJAMIN: Yes sir. 

THE COURT: -- and we have to try this case with 
no stipulation, bear in mind the burden of proof's on you. 

We'll start out and you'll just do the best you 

can. 

, MR. BENJAMIN: Your Honor, I intend to go through 
with this case if I can. But to be prepared properly I 
must have three months. 

I'm prepared to -- 

THE COURT: Mr. Benjamin, you've had about three 

years. 

MR. BENJAMIN: And I'm prepared to go to trial 
tomorrow morning on the three facts that we're stipulated 
to, but you have seen fit to disregard the stipulation that 
I've had signed. 

So, now -- 

THE COURT: Sir, it is not a stipulation in that 
sense. It has never been filed in this Court. 

(Pause.) 

MR. BENJAMIN: Are they the rules of the Court that 
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) should a stimulation not been filed it is void? 

•• THE COURT: It's not a stipulation until it's been 


filed 


MR. BENJAMIN: It's not a stipulation. 

Well, of course my opinion is that it is. I wou - Lw 
like to have three months to try my -- to assemble my facts. 
And it's large enough to take three months. 

However, if you make me come into Court cn 
Thursday and not giving me the proper amount of time, I've 
no other alternative than to lose the case by the fact char 
1 wasn't prepared. 

Now, you’re the first Judge that's said that the 
facts that were agreed upon by former -- by U. S. attorneys 
THE COURT: They haven't been agreed upon because 

it's never been filed. 

'MR. BENJAMIN: Your Honor, I agree with what you 

say because you know the law and I don't. 

I only know that they were agreed upon because 

they were signed. They were signed by — and agreed upon 
by people that signed. 

Now, maybe they were signing them for themselves, 
1 don't know. But I do need three months to prepare. If 
you want to take me and put me up against you for this 
Thursday when I'm not prepared, I must tell you now that 
the government is taking advantage of me because I can't 

j 
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1 be prepared. And they have nothing other to do than to win 
o . If they have nothing other to do than to win, 1 

:i intend to remain mute on all facts except the three that t.. 

I decided to try me on. 

You must give me the time that I need to prepare, 

'* Your Honor. 


(Pause. ) 


THE C0U1 


. 7 : How long do you think the trial will 


•' take, Mr. Goldberg? 

i« MR. GOLDBERG: Well, -- not knowing what Hr. 

Benjamin has in mind, I would say a day, a day^and a hall. 



(Pause.) 

THE COURT: Very well. I'll give you the set. 
at the close of the call of all of the cases here this 

morning. 

Call the next case please, Mr. Groves. 

(Whereupon, this proceeding was 
concluded as stated above.) 


n 




172a 

Exhibit "B” to Affidavit of Medwin Benjamin dated 

May 8, 1974 with Attachments 


UNITED STATES TAX COURT 
Certificate o f Transcriber 


Docket No. G ? 3 7 - ft 9 _. 


Name 


HEDWIll 


1 am■ 


The foregoing pages, numbers -2- through 

inclusive, are the true, accurate and complete transcript 

prepared from the verbal recording made oy ciC ', .. 

by _ P. Schlairet _ 011 _ October - 

New York. N. 


in the United States Tax Court located in 


in accordance with the applicah 


i e 


provisions of the current reporting contract of the Cow. t 
under which I have performed my duties as transcriber. 
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—-V. 


Ch.- 


(Name 




Raymond P. Comeau 


October 11, 1973 


(Date) 
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UNITED STATES TAX COURT 
WASHINGTON 


MEDWIN BENJAMIN ENTRY OF APPEARANCE 

Petitioner 

Docket No. 6237-69 

v. 

« 

COMMISSIONER OF INTERNAL REVENUE 

Respondent 

— — — — — — — — — — — — — — — — — — — —x 

The undersigned, being duly admitted to practice before 
the United States Tax Court, hereby enters his appearance for the 
Petitioner in the above-entitled case. 1 , 

. v 

HAROLD GREENBERG 

540 Madison Avenue 
New York, New York 10022 


I 
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UNITED STATES TAX COURT 
-------- -x 


Ml TWIN BENJAMIN, 


Petitioner 


Docket No 


vs 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent 


x 


(Extract from Ca 
! ,0. \ T I ON OF H EARING: 

DATE: 

BEFORE: 

APPEARANCES: 


endar Call) 

New York, New York 

May 13, 1974 

Honorable Bruce M. 

Harold Greenberg, 
Attorney for Petiti 


. 6237-69 
5056-73 


Forrester 


oner. 


Stanley J. Goldberg, 
Attorney for Respondent. 
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PROCEEDINGS 

THE CLERK: Docket Nos. 6237-69 and 5056-73, 

Benjamin and one other case. 

MR. GREENBERG: Harold Greenberg for petitioner. 

MR. GOLDBERG: Stanley J. Goldberg for the respond¬ 
ent. 

THE COURT: Very well, gentlemen. Give me just a 
minute to read this affidavit, please. 

Now, Mr. Greenberg, it happens that I was the Judge 
who v.’as up here in October last year and the Judge who 
entered the order dismissing this case. I haven't reviewed 
these papers in detail, but as I remember it, Mr. Benjamin 
was here on Monday of that week and was urging that a 
Stipulation of F,cts which he had signed down in Florida 
when the case was pending there was still good, so to speak, 
and that respondent should be forced to abide by that stipul 
t i on. 

I pointed out to Mr. Benjamin that the Stipulation of 
Facts signed in Florida had been in preparation for a 
trial that was going to be had in Florida, that that trial 
was continued and that the case was moved from Florida 
to New York, as I remember it at Mr. Benjamin's request, 
that the Stipulation of Facts had been prepared only for 
the trial in Florida and that the respondent's counsel 
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could not and would not be forced to abide by a stipulation 
since they had found what they considered to be in¬ 
accuracies in it or positions that they no longer wished 
to abide by. It had been signed for a particular trial; 
that trial had not been held. The case had been the — 
the venue had been moved and that this was a new trial. 

I'm still speaking from memory, but Mr. Benjamin, as I 
remember it, took rather violent exception to that state¬ 
ment by the Court and made some such statement to the 
effect that he was going to stand on it and then he 
wouldn't be here. I mean, it was rather belligerent, as 
I remember it. And, again, I'm not I'm doing this 
from memory several months old and I could be wrong on 
some of these details. I advised him on that Monday that 
his case was being set for trial on a date and time 
certain later in that trial session and that he should be 
here and that the respondent was not going to be held 
to this unused Stipulation of Facts. Mr. Benjamin, as 
I remember it, made some remark to the effect that he 
would not be here and he wasn't here and I defaulted him. 

Now, if I've — if I don't follow what actually 
happened, it's because my memory is faulty, but that 
is the impression that I still carry from the October 
session. 

MR. GREENBERG; Mr. benjamin told me that on 
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October 1st you had tolu him to come to Couit on October 
4th and that he advised the Court that he had to be in 
Delaware and I — and he sent, a letter to the Court, I 
believe, st,ting that he had to be in Delaware, and I think 
tie annexed that to his moving papers. I did not prepare 
the motion papers; I jurt came into this case last week 
and I'm at a disadvantage not having been here on October 
the 1st, so I really don't know what transpired. And I 
can only repeat what Mr. Benjamin advised me. 

The transcript that is annexed to the affidavit 
may not be complete. This is the one that he gave me. 

It does not indicate the case being set for trial, al¬ 
though he does state to me it was set for trial on Octobcr 
the 4th and that he had to be out of town. 

I want to say that I think the problem here is that 
r'r. Benjamin should have been represented by counsel from 
the very beginning, certainly when the case was trans 
ferred to New York, as to the effect of the stipulation, 
he sayd -- he states, and Mr. Goldberg has advised me that 
there is $400,000 in tax and interest penalties in¬ 
volved because there are other years affected, which is 
certainly a substantial amount. He would like to have 
his day in Court and he wants me to prepare the proper 
handling of this case which will require going to the 
General Services Administration on Washington Street to 
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obtain various documents that are on file there, so Mr. 
Goldberg advises me. And I'm prepared to do that and to 

prepare the case for trial. 

And if it could be put over -- what I'm requesting 
is an adjournment until the September term if the motion 
is set aside — if the motion is granted and Mr. Benjamin's 
default can be vacated. 

And if need be, it can be marked "granitorially" so 
• j. f’ c i s. will definitely go to trial in the fall. 

THE COURT: Mr. Greenberg, what is your client's 
nnri v/hat is your attitude now as to the question of 
whether or not respondent should be forced to accept this 
stipulation that was signed down in Florida? 

MR. GREENBERG: Well, I checked the rules of the 
Tax Court and I am aware that the rules provide that 
until it's marked, it's put into evidence or it's marked 
it's not binding upon the Court, but the only thing I 
haven't researched is what is the effect of a stipula¬ 
tion that is signed by respondent and petitioner, whether 
this can be -- whether it has some effect in a Court 
proceeding. I don't know the answer to that. I checked 
the rule and I've tried to research some cases and I 
to date, I've been unable to come up with anything. I 
don't know if it has any effect at all. As I advised Mr. 


Benjamin -- of course, I only made a cursory review of 
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the law and read the rule in Tax Court as to the effect 
of the stipulation. I advised him that I did not know 
if it had any effect, but that in any event he should pre¬ 
pare a proper -- he should prove his case properly by 
obtaining the various records from General Services 
Administration in order to prepare the case for trial. 

And I understand chat Mr. Goldberg has advised me 
that there is the liquidator or receivor in the bank¬ 
ruptcy proceeding is still alive and is still available 
as a witness to testify at the trial as well. But this 
would have to be prepared. 1 don't know too much about 
the facts, yet. It's complicated. There was a Court of 
Claims' decision that I haven't gone into and I'm at a 
disadvantage not knowing what the entire case is about. 

But. Mr. Benjamin would like to have his day in Court and 
would like me to prepare his case for him. 

THE COURT: Why is not a stipulation ambulatory 
until it is filed and received by the Court? If you had 
a case for trial here this week and you had signed a 
stipulation and in the day or so while you were waiting 
around you discovered that in your opinion it was in¬ 
accurate or wrong and when the case was called for trial, 
would you not be able to object and say, no, I don't 
want that filed, it can’t be filed because it's not right. 
Do you thing the Court would force you to abide by some- 
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thing -- 

MR. GREENBERG; Mo, I think you had the right 
to -- T think the rule states you have a right to object 
to a stipulation. 

THE COURT: Well, on TuKveriality or relevancy, 
but you can't present evidence in derogation of the stipu¬ 
lation if it has been filed. 

MR. GREENBERG: But if you have a stipulation, 

1 ct' s say, between two parties here and the petitioner 
ii-lies on that stipulation in terms of seeking out evi¬ 
dence or trying to obtain evidence and he forecloses his 
right to obtain certain evidence that he could have ob¬ 
tained had he known or had he not known there would be a 
stipulation signed, then he may be prejudiced in not 
obtaining that evidence because he was under the belief 
that the respondent was going to stipulate as to that 
fact. 

THE COURT: Well, of course, the basic question 
is, did he have a right to rely on it before it's filed 
at the time of trial. Let me look at this transcript for 
a minute. 

Well, 1 find that at some time before October, the 
case was here before Judge Raum and that he had made an 
identical ruling to the one I've just announced as to 
this stipulation and so your client had been disabused 
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of any preconceived notions that he might have had long 
before October and it seems to me he didn't do much about 
it, Mr. Greenberg. 

MR. GREENBERG: Well, he may have been under the 
mistaken belief when he came to Court in October that 
the stipulation as far as he was concerned — 

THE COURT: How could he have been? Judge Raum 
had told him in very — in no uncertain terms that the 
Government was not going to be held to this stipulation 
that hadn't been filed. The trial hadn't proceeded. 

That hearing before Judge Raum was in November, 1972 
a year before, Mr. Greenberg. But what Judge Raum said 
didn't affect him much because he told me in October, '73, 
that without the stipulation, he would need three months 
to get ready for trial. Apparently he didn't believe 
Raum when Raum told him that respondent was not going to 
be held to that stipulation. 

Even in a pro se petitioner, it's actions like this 
that the Court simply can't countenance, Mr. Greenberg. 

He just gives the appearance of doing everything in his 
power to keep from going to trial unless he can have a 
trial on his very special terms. 

MR. GREENBERG: Well, he seems to indicate to 
me that he would like to proceed to a trial -- 


THE COURT: Well 
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MR. GREENBERG : -- and would like me to obtain 

THE COURT: -- let me finish reading this. 

MR. GREENBERG: All right. 

THE COURT: Mr. Greenberg, Mr. Benjamin on 
October 1, 1973, didn't ever tell me that he had an other 
commitments for the 4th. What he said was that he needed 
three months to prepare for the trial and this was even 
fter Judge Raum had told him a year before that the 
stipulation was not going to be forced on the respondent, 
that it was not a stipulation. Benjamin stated further 
that he could not be prepared, and I'm quoting, "and if 
they had nothing other than to do than to win, I intend 
to remain mute on all facts except the three that they 
decided to try me on." I don't know exactly what that 
means, but it's clear that he was telling the Court that 
lie intended to remain mute. 

MR. GREENBERG: I think what he refers to is 
on Page 4 of the stipulation. Items 15, A. B, and C. Those 
are the three facts he was referring to. That's Exhibit 
A, Page 4, Items 15, A. B, and C. I think that's what 
he meant by the three facts. 

THE COURT: And I then gave Mr. Benjamin the 
setting for October 4 at ten o'clock in the morning and 
he simply didn't show up. 
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MR. GREENBERG: I believe there was — what he 
told me was that he advised the Court he couldn t make it 
on the 4th and he wrote a letter to confirm it. 

THE COURT: It’s not in the transcript. 

MR. GREENBERG: I think there was a letter — 

THE COURT: I think some sort of a letter did 
come in later and I don't know just when. Mr. Goldberg, 
do you -- 

MR. GREENBERG: That's the original motion 
papers which I didn’t make. I don’t have it here. They 
would be -- I saw them this morning as part of the Court 
file. There was a letter annexed. 

MR. GOLDBERG: I have a copy of a letter dated 
October 1, '73, Your Honor. 

THE COURT: Pass it up, will you, please? 

MR. GREENBERG: Do you have a copy of it? 

THE COURT: It may be in here in this jungle 
of stuff someplace, but let me see that. 

MR. GREENBERG: I believe itis. 

MR. GOLDBERG: Here’s respondent's copy of the 
notice it received. 

THE COURT: Dated October 1, it is stamped 
received on October 5, Mr. Greenberg. Did you have a 
copy of this letter? 

MR. GREENBERG: I don't know if that's the same 
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letter attached to the motion papers or not. The letter 
that I saw referred to a letter stating he would be in 
Delaware on October the 4th. No, it's not annexed to 
this, it's the original motion papers that were filed by 
Mr. Benjamin himself. 

THE COURT: This is the letter, he says it's 
absolutely impossible for him to break a previous engage¬ 
ment, but it was received on October 5, the day after the 
case had been set for trial. 

Very well. I'll hear from you, Mr. Goldberg. 

MR. GOLDBERG: Yes. Your Honor, the fi at time 
this case was set for trial was on the June 7th, 1971, 
calendar before Judge Akins in Miami. At that time peti¬ 
tioner moved for a continuance and requested a change of 
place of venue for trial from Miami to New York because 
he did not have an attorney, he supposedly had a -- in 
New York he had engaged the services of a Mr. Buchbaum. 

THE COURT: What's the date of this stipula¬ 
tion which was signed but never filed? 

MR. GOLDBERG: I believe it was somewhere -- 
it was either May or June of '71, I'm not sure of the 
date. I don't -- the initial file is up in my office. 

THE COURT: Very well. That's close enough 
for now. 

MR. GOLDBERG: The Court refused to accept the 
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stipulation at that time. Judge Akins refused to accept 
the stipulation, and that's in the record. 

THE COURT: That's when he found out the case 
wasn't going to be tried in Miami? 

MR. GOLDBERG: Yes. Yes, he refused to accept 
the stipulation, and that’s on the transcript. 

THE COURT: Entirely proper. 

MR. GOLDBERG: The case then came to me in New 
York City sometime in the summer of 3971. I received the 
TSO and it was placed on the calendar on January 24th, 

1972, in New York City and Judge Qualey was at that -- 
heard that particular — was the sitting Judge at that time. 

In November of 1971, I sent him a Stipulation of Facts 
letter and I advised him I would not be bound by the 
stipulation was was signed in Miami. That was in November 
of 1971. I said that except for three -- Paragraph 15 
of the stipulation was all right as far as I was con¬ 
cerned, but I wasn't going to be bound by a certain 
paragraph in the stipulation. I didn't think it was an 
adequate statement of the case. He had not a copy of the 
stipulation at the time and I furnished him a copy of 
the stipulation that ho had signed. Judge Qualey con 
tinued the case from that session due to the problem that 


we were having. 
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The case again was on the — 

THE COURT: The problems you were having with 
Benjamin? 

MR. GOLDBERG: With Benjamin regardirg stipulat¬ 
ing facts. 

THE COURT: Very well. 

MR. GOLDBERG: At times they were very acrimonious, 
to say the least. We just had a hard time discussing the 
case objectively. 

The case again was set in New York before Judge Raum 
on November 13th, 1972. In September of '72 I called 
Mr. Benjamin and sugaestedhe come in for a Stipulation 
of Facts conference and I prepared a stipulation with 
exhibits attached. 

THE COURT: What date? 

MR. GOLDBERG: In September of '72. 

THE COURT: Very well. 

MR. GOLDBERG: He refused to even read the 
stipulation at the time saying he wasn't bound by it at 
all. And I suggested that he look at it; I had just 
sooken to the GSA people and the -- had subpoenaed in 
preparation of trial the attorney for the trustee who 
handled the bankruptcy — his bankrupt business back in 
the early '50's. I had subpoenaed Mr. Shark and inter¬ 
viewed him extensively regarding preparation of this 
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case for trial. At that time I told Mr. Benjamin in 
the fall of '72 all the records which he claimed were 
not available were here in New York City either in the 
possession of the GSA personally on the 14th floor of this 
building or at the lederal Records Center on Washington 
Street in Greenwich Village , lich was a short subway ride 
up from downtown. He requested that I serve subpoenas 
for him and I said I wouldn't serve subpoenas for him, 
it's his own affair. 

We then proceeded with the same particular argument 
before Judge Raum. We had lengthy chambers conference 
and Judge Raum stated on the record he would not compel 
the Government to sign -- or file that stipulation that 
was signed in Miami. 

THE COURT: This was in November of '72? 

MR. GOLDBERG: November of '72. 

THE COURT: Very well. 

MR. GOLDBERG: He received a further letter 
from the Regional Counsel's Office in Miami in December 
of '72 stating that the stipulation which he had signed 
in Miami was only to be used for future — was to be held 
and retained only for future use and I explained to Mr. 
Benjamin at that time that was for reference purposes 
only in helping us prepare .or a new Stipulation of Fact. 

Again, the case came up on the October 1, '73, calendar 
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of which Your Honor was sitting at the time and Mr. 

Benjamin again tried to have respondent file with him 
the Miami stipulation which Judge Raum had told him the 
Government would not be compelled to file. 

I remember him definitely stating on the record that 
if he had to go to trial, he would stand mute. He would 

offer no evidence at all. 

Your Honor ordered the case to be heard on Monday 
morning -- on Thursday morning, October the 4th, at ten 
o'clock. Mr. Benjamin did not show up at the time. I 
moved and filed a written motion to dismiss the case and 
it was granted. 

The case had been continued previously three times. 

I feel that there is — the taxpayer has used the Court 
in order to delay litigating this case. If there was 
any possibility of settling this case, the case would've 
been settled years ago. We had one settlement conference 
here in New York which proved fruitless. Mr. Benjamin 
was told where the records were if he wanted to go ahead 
and get them and obtain them, that was his business, but 
as far as I was concerned, he had not established the 
amount of the loss nor the year of the loss, and that 

was made perfectly plain to him. 

I see there's no compelling reason for the Court to 
vacate the order of October 4th dismissing both of these 
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cases. 

THE COURT: Thank you. Mr. Greenberg, I'm going 
to let you answer the argument, if you care to. 

MR. GOLDBERG: Well, pardon me one minute, Your 
Honor. There's one inaccurate statement in this affidavit; 
on Paragraph 2 he states, petitioner states that he has 
always been of the belief that he need not try any issues 
in this Court other than those indicated in the executed 
stipulation. 

THE COURT: V'sll, the record gives belie to 
that. Raum told him very clearly and I told him very 
clearly a year later the same thing. Very well. You 
may answer, Mr. Greenberg. 

MR. GREENBERG: Well, I think -- I'm sure every¬ 
thing Mr. Goldberg said is accurate; I dor. t dispute any 
of the facts as he stated. the only thing I can say for 
the petitioner is that he was ill-advised to proceed 
with this case without adequate counsel and he would now 
like to try the case. He could not — he was not avail¬ 
able on October the 4th and he has counsel now who is 
prepared to prepare his case for trial and there is a 
substantial amount involved in taxes, it's not an in¬ 
significant amount. And we request that the Court vacate 
its decision and grant us the right to try the case. 

THE COURT: Mr. Greenberg, it just seems to me 
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that your client has been trying to play games with the 
Court and he's been doing it for years. He's had all the 
time there was. 

MR. GOLDBERG: Your Honor, may I interject some¬ 
thing? 

THE COURT: Yes. 

MR. GOLDBERG: IVaen Mr. Benjamin -- when I first- 
met Mr. Benjamin, I advised him to go to the Bar Referral 
Service for an attorney to make all possible efforts to 
obtain an attorney in this case. He did not heed my re¬ 
quest. He thought he'd be able to do a better job if he 
went in by himself. He knew the magnitude of the case. 
This same issue was raised in another petition bearing a 
Docket No. 1962, he had also raised the same loss, which 
has no bearing on this particular <~se, but he's been 
aware of this issue for years. The biggest stumbling 
block why the case was never settled was because he could 
never provd the amount of the loss nor the year of the 
loss. He's known this now for a long, long time. It's 
not something new. It's not something in the last year 
or the year before; it's something from the inception of 
this case and the prior case back in the early sixties. 

The respondent last fall had subpoenaed witnesses 
and was ready to go to trial in this case; I advised Mr. 
Benjamin what to do and where to go ahead and subpoena 
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his witnesses. Ke refused. In fact, there was a situa¬ 
tion in my office when he wanted to speak to my super¬ 
visor because I refused to serve subpoenas for him. We've 
had a — it's been a long, lengthy situation and I don't 
feel -- I think justice would be disserved by vacating 
this order in this particular case. It's a very hard 
decision for Your Honor to make, but I have no sympathy 
for petitioner in this case. And I'm not particularly a 
hard person to deal with. 

THE COURT: Gentlemen, the Court time and again 
just leans over backwards to prevent from defaulting 
people who have played square with the Court. The Court 
looks on Mr. Benjamin's actions here as just an excess 
of trying to get away with something and ignoring the 
advice of the Court, ignoring the orders of the Court. 

Mr. Greenberg, your motion is going to be denied. 

I will not set aside the order. 

MR. GREENBERG: Thank you, Your Honor. 

(Whereupon, the hearing in the above case was 
adjourned as described above.) 
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